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BENEVOLENT SOCIETY. 


$87. Lire.— When a Life Company.— What is a Complete Con- 
tract.— Who is the Beneficiary.—The Kennebec Masonic Relief As- 
sociation is a mutual life insurance company, notwithstanding the 
organization is benevolent and not speculative in its purposes. 
When an accepted applicant for membership pays his member- 
ship fees, and promises in his written application to pay the 
further sum of one dollar and ten cents whenever any other 
member dies, or forfeit his own claim to a benefit, and the by-laws 
provide that the association, within thirty days after satisfactory 
proof of his death, will pay to his widow as many dollars, not ex- 
ceeding one thousand, as there are surviving members at the time 
of the death—a contract of life insurance is completed. Held, that 
the contract being in writing and unambiguous, and being in 
terms payable to the widow, the legal widow was entitled to the 
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benefit; and that no evidence debors the written contract was ad- 
missible to vary its construction and show that another woman, 
to whom the deceased member was formally married, and with 
whom he co-habited for many of the last years of his life, was 
intended. 

Bolton vs. Bolton.* 


* Decision rendered June 7, 1881. 
CANCELLATION. 


§ 88. Fire.—IJn Case of Non-payment of Premium Note— 
Waiver and Tender Back of Premium.—A policy of insurance 
having one year to run, was delivered to the insured without pay- 
ment of the premium agreed on. In a few days, the note of the 
insured at sixty days was accepted for the premium, which was 
not paid at maturity, and remains in the hands of the insurer. 
After this, and within a reasonable time before the loss, the in- 
surer canceled the policy, and notified the parties interested there- 
in of such cancellation, and credited on the note a sum less than 
the pro rata proportion of the unearned premium. The condi- 
tion of the policy provided that it was not to be binding until 
actual payment of the premium, and that the insurance should be 
terminated at the request of the insured, in which case the com- 
pany was to retain only the customary short rates for the time 
the policy was in force, also that the company might, at its option 
terminate the insurance upon giving notice to that effect, and 
tendering a pro rata proportion of the premium for the unexpired 
time. Held, that by delivering the policy without actual pay- 
ment of the premium, and by taking a note of the assured for 
the same, the company waived the condition that the policy was 
not binding unless the premium was actually paid. On failure of 
the assured to pay the note, the company might, on giving rea- 
sonable notice thereof before the loss, exercise its option to can- 
cel the policy. As the note was past due and in the hands of the 
company at the time of such cancellation, it was not necessary 
to tender back the pro rata proportion of the unearned premium 
in cash, nor to credit the same on the note. Thenote was there- 
fore subject to such credit. Held, that the cancellation was ef- 


fectual, and the company was not liable for a subsequent loss. 
Little vs. Eureka F'. & M. Ins. Co. 
Rep’d Jour’l, p. 417, Ouro 8. 0. 
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FRAUD, 


§89. Lire.—LHffect on Validity of Policy.—Validity of As- 
signment of Endowment Procured for Purposes of Fraud.—Title 
of Administrator to Proceeds of Part Payable to Legal Repre- 
sentatives.—Admissibility of Parol Evidence—An endowment 
policy was issued upon the application of A., stipulating to pay 
the sum insured to him or his assigns at the end of the endow- 
ment term, or to his legal representatives in case of his previous 
decease. A. immediately executed an assignment to H., who had 
induced him to insure, and who paid the premium, and the policy 
and assignment were delivered to H. by the company. A. short- 
ly after died at the hands of H., who induced him to insure for 
the purpose of procuring the money. eld, that parol evidence 
was not admissible to vary the language of the contract by show- 
ing that the real contract was with H. Held, that the adminis- 
trator of A. is his legal representative, and is entitled to recover 
the amount in the absence of sufficient ground to defeat a re- 
covery. 

Mason vs. Colburn, 99 Mass., 342. 

Held, that if A. parted with the contract to H., so that the in- 
surance was to H. only, there could be no recovery on the part 
of any person, for H. could become entitled to nothing from his 
crime. Held, that the payment of premium by H. would not 
make the contract his, but the contract may be so assigned as to 
make the assignee an appointee to receive the funds when by its 
terms it is assignable. 

Triston vs. Hardey, 14 Beav., 232; Aitna Life Ins. Co. vs. France, 94 
U. S., 561; Bouv, Bac. Abr. Assignment D., obligation A.; Winchester vs. 
Hackley, 2 Cranch., 342. 

Held, that the assignment to H. conveyed only that branch of 
the contract expressed to be assignable, which was the right to 
receive the endowment at the end of the term, and such right 
could not extend beyond the insurable interest of the assignee, 
which was not here shown to be anything. 

New York Life Ins, Co. vs. Flack, 3 Md., 341 ; 1 Bigelow Ins, Cas., 146; 
Pomeroy vs. Manhattan Life Ins. Co., 40 Ill., 398 ; Mutual Protection Ins, 


Co. vs. Hamilton, 5 Sneed, 269 ; Emerich vs. Coakley, 35 Md., 188 ; Kosh- 
konong vs. Burton, 14 Ch. L. N., 260 ; Lazarus vs. Commonwealth Ins, 
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Co., 19 Pick., 81; Cammack vs, Lewis, 15 Wall., 844; Thatch vs. Metr, 
Ins, Co., 11 Fed. Rep., 20. 

Held, that the right to receive the money in case of previous 
death, did not pass by the assignment, but was left in A., and 
accrued to his representative, who, as A. was an innocent 
party, was entitled to recover, notwithstanding the fraud of H. 

Armstrong vs. Mutual Life Ins, Co. 

Rep’d Jour’l, p. 441. U. 8.C. C., N. Y. 


GENERAL AVERAGE. 


§90. Marmwe.—Contribution for Jettison of Deck Load.— 
Usage as to Adjustment.—The policy was on the hull of a vessel 
on Lake Michigan, loaded with pig iron, a portion of the cargo 
being carried on deck. In order to save the vessel in a storm the 
deck load was jettisoned. It was in evidence that it was custom- 
ary to carry a part of such cargoes on deck to make the vessel 
work easier and without straining. Held, that in view of such 
custom the policy was liable for general average contribution for 
the jettisoned deck load. 

1 Pars. on Shipping & Adm., 354; Pelley vs. Roy. Ex. Ass. Co., 1 
Burr., 341. 

The policy provided that adjustments should be made subject 
to the usages and regulations of the port of New York. Heli, 
that the fact that the usage of New York was to disallow such 
contribution did not affect the case, the clause referred to the 
method of making the adjustment, and not to the liability of the 
policy. 

Hazleton vs. Manhattan Ins. Co. 

Rep’d Jour’, p. 331. U. 8. C. C., ILL. 


OTHER INSURANCE. 


§91.  Frime.—Consent to does not Follow an Assignment.— 
Where a policy of insurance against fire was taken out on a stock 
of goods by the owner under a policy which provided that “ if, 
without written consent hereon, there is any prior or subsequent 
insurance, * * * this policy shall be void,” and the agent of the 
company gives his oral consent that additional insurance miy 
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be taken, and the goods are subsequently sold to plaintiff, to 
whom is also assigned the policy of insurance, with the consent 
of the insurance company, such assignment does not carry with 
it the oral consent of the insurance agent that the origitial owner 
might increase the risk, although made to plaintiff personally, he 
being at the time the agent of the insurer. 
Hower vs. State Ins. Co. 
Rep’d Jour’l, p. 358. Iowa. 8. C. 


OTHER INSURANCE. 


§92. Fire.—What Constitutes in Case of Insurance on Stock 
of Commission Merchants.—Admissibility of Oral Evidence.— 
The policy was procured by commission merchants, holding the 
goods of several manufacturing concerns, in the name of the L. 
company, one of the consignors, on carpets, “their own or held 
by them in trust, or on commission or sold, but not delivered.” 
It provided that the insured should be entitled to recover of the 
company no greater porportion of the loss “than the sum here- 
by insured bears to the whole amount insured thereon ;” also that 
in case of any other policy on the property insured being subject 
to average, this policy shall be subject to average in like. manner; 
also, that “any policy, floating or otherwise, attaching in whole 
or in part to the property covered by this policy shall, as between 
the assured and this company, be considered as contributing in- 
surance for the full amount of such policy. Held, that policies 
procured by the consignees attaching first to property of other 
consignors, next to property of the consignees, and lastly to 
property held by them in trust or on commission, but only to the 
amount for which they were liable as agents and to cover ad- 
vances, were not other insurances liable to contribute, they were 
on a different interest. 

Home Ins. Co. vs. The Baltimore Warehouse Co., 93 U. S. R., 527; The 
Mutual Safety Ins. Co. vs. Hone, 2 N. Y., 235; North British & M. Ins. 
Co. vs. The L. & L. & G. Ins. Co., 5th Chancery Div., L. R., 569; North 


British & M. Ins. Co. vs. Moffat, 7 Com. Pleas L. R., 725; Joyce vs. 
Kinnard, 7 Q. B. L. R., 78, Phillips on Insurance, Sec. 359. 


Held, that general policies covering all merchandise held by 
the consignees in trust and on commission, were other insurance 





406 ' Digest of Decisions. [June, 


and liable to contribution. But oral evidence was admissible to 
show that these policies were procured exclusively for other con- 
signors, and were not intended for the benefit of merchandise be- 
longing to the plaintiff, and therefore could not be held contribu- 
tory. Held, that oral evidence while inadmissible to vary the 
written contract in suit, is admissible to explain the intention of 
the parties to a contract which is not in suit. 

McMaster vs. Ins. Co., 55 N. Y., 222; Home Ins. Co, vs. Balt. Ware- 
house Co., supra. 

Lowell M’f’g Co. vs. Safeguard Ins, Cv. 

Rep’d Jour’l, p. 423. 


PLEADING. 


§ 93. Fire.—Averment in Complaint.—Joinder of Action in 
Case of Loss Payable to Mortgagee-—Where, in an action on a 
policy of insurance, the policy was made part of the complaint and 
it was averred “that plaintiffs duly fulfilled all the conditions of 
said agreement and insurance on their part, etc.” The use of 
the word “ fulfilled” is a sufficient compliance with the statu- 
tory provision, for pleading, generally the performance of condi- 
tions precedent. 

Hone Ins. Co. vs. Duke, 73 Ind., 418, distinguished Mason vs. Seitz, 36 
Ind., 516; Richardson vs, N. Mo. Ins. Co., 57 Mo., 413 ; Ferrer vs. Home 
Mut. Ins. Co., 47 Cal., 416. 

In a joint action on an insurance policy by the owner and an- 
other who held a trust mortgage and to whom the policy had 
been made payable “as his interest may appear,” the policy it- 
self being executed to the owner of the building, there was no 
averment in the complaint as to the trust mortgagee interest ex- 
cept the note on the policy that the loss, if any, was payable to 
him as his interest may appear. There was an averment in the 
complaint that after the insured house was burned, it was rebuilt 
wad was of as great value as the insured one immediately before 

che burning, and if the trust mortgagee still held any claim by 
virtue of his mortgage, at the time of the burning, when the suit 
was commenced, his security for its paynient was not in the least 
Jiminished by the burning, and the complaint shows no interest 
‘nhim. It is not claimed that he acquired any interest in the 





1882. ] Policy.—Risk. 40T 


policy after the loss. The complaint is joint and must show a 
right of action in both plaintiffs. 

Home Ins. Co. vs. Duke, supra; Aurora F, Ins. Co. vs. Johnson, 46 
Ind., 315. 


Aitna Ins, Co, vs. Kitlles. 
Rep’d Jour’, p. 433. 


POLICY, 
$94. Lire.—Construction of as to Inability When on the As- 


sessment Plan.—The policy on the assessment plan stipulated 
that it would assess and collect one dollar from each certificate- 
holder within ninety days and pay the same to the legal represen- 
tatives of the insured, not to exceed the amount of $1,000 on 
each certificate. Held, that where suit is brought on such a pol- 
icy, in the absence of pleadings and proof that the sum should 
be reduced, the suit should be for the maximum amount in- 
sured. 

Curtis vs. Mutual Benefit Life Ins. Co., Ct. S. C. E., 1880, excepted to. 

Lueders vs. Hartford Life & Annuity Ins. Co. 

Rep’d Jour’l, p. 437. U. 8.0. C., Mo. 


RISK. 


§95.° Frre.—Location of.—Construction of Contained in.— 
The insured property was described as situated “in the cham- 
bers of Rand, Avery & Co., in stone, brick and iron building, No. 
117 Franklin Street.” The entrance at this number was only to 
upper stories, known as the John Ritchie Buildings, of one gen- 
eral structure known as the Franklin Buildings. Held, that the 
policy covered property in the chambers of R., other parts of 
the Franklin Building which was separated simply by party walls 
through which doors were cut and which were used in connection 
with those of the chambers in the Ritchie Buildings. Held, that 
the policy did not cover goods in that portion of the chambers 
located in the Miller Building, which was an entirely distinct 
building although connected with the entrance at No. 117 Frank- 
lin Street. 

Distinguishing Blake vs. Exchange Ins. Co., 12 Gray, 268. 

Sampson vs. Security Ins. Co. 

Rep’d Jour’l, p. 448. Mass, 8. J.C. 
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WARRANTY. 


§ 96. Fire.—Misrepresentation as to Incumbrances.—Practice. 
— Direction of Verdict by the Court.—Evidence.—The court should 
not direct a verdict for the plaintiff unless the evidence for the 
defendant, considering it as undisputed, and giving to it the most 
favorable construction in defendant's favor that it will legitimate- 
ly bear, including all reasonable inferences from it, is insufficient 
to justify a verdict in defendant’s favor. 

Lawrence University vs. Smith, 32 Wis., 592 ; Spensley vs. Lancashire 
Ins. Co., 11 N. W. Rep., 894. 

The written application for the fire insurance policy here sued 
upon contained covenants that the answers therein were true, and 
were warranties on the part of the assured ; and the policy pur- 
ported to be issued in part consideration of such warranties, and 
was conditioned to be void if the assured had made any false 
representations or concealments material to the risk, or if he 
should assign the policy. There was evidence tending to show 
that the assured, in his application, falsely represented the in- 
cumbrances at much less than their real amount, and that he had 
assigned the policy before the loss. Held, that it was error to 
direct a verdict in his favor. 

Sabotta vs. St. Paul F. & M. Ins, Co. 


Rep’d Jour’l, p. 429. 





REPORT OF DECISIONS 


ENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF RHODE ISLAND. 


At Law. 


JOHN A. PERRY, ELLATHEA PERRY, and ADEL- 
BERT J. PERRY, as Trustee ror Ex.atsea Perry. 


Us. 


MECHANICS’ MUT. INS. CO.* 


The policy insured E. and her son A. on a barn on their farm. The title to the 
land was in E.,who had verbally agreed to convey to A.one half of the land. 
The barn was half on the land thus considered as his, the other half on that 
of E. A. then paid half the cost of building a barn and entered into pos- 
session. Then it was agreed that he should give back his interest to E., 
and an assignment of the interest of A. in the policy to E. was indorsed 
on it with the consent of the company through its agents. 

Held, that a verbal agreement to convey by a married woman in Rhode Island 
is void, and the contract so far as concerns A. was apparently void, ab initio, 
and no insurable interest existed in him. 

But such want of interest will not vitiate the policy farther than as concerns 
A., and if the entire interest remained in E. she could recover for the whole, 


* Opinion filed March 11, 1882. 
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in the absence of any condition in the policy requiring the interest of the 
insured to be stated. 


If, on the other hand, any insurable interest existed in A., the assignment was 
a valid transfer of that interest to E., whv could still recover. 


Held, that knowledge by the agent of the transfer of title, and the written as- 
signment, was sufficient compliance with a condition requiring written 
consent of the company to the transfer. Under the form of assignment 
here used the insurance became direct on the property of the assignee. 


Held, that an agreement to waive proofs of loss cannot be denied by setting 
up a subsequent agreement to arbitrate, which was never carried out. 


Held, that A. being improperly joined as a party, his name may be stricken 
out, and judgment entered in favor of E. 


Tos. A. Jencxes, Cuas. A. Witson, Wm. G. Roerxer, F. W. 
Mixer, Counsel for Plaintiffs. 
Messrs. Beach & Aten, Counsel for Defendant. 


Coxt, J. 

This is an action upon a policy of fire insurance, and the case was 
heard by the court, jury trial having been waived. The policy in- 
sures Ellathea Perry and A. J. Perry, in the sum of $500, on a barn 
upon their farm in Barrington, R. I. It is dated January 21, 1880, 
and runs five years. It is in evidence that the fire occurred Septem- 
ber 24, 1880, and that the building was totally destroyed. It further 
appears from the testimony, that in 1877, when the title to the whole 
farm was in Ellathea Perry, she and her husband, John A. Perry, 
made a verbal agreement with their son, Adelbert J. Perry, to con- 
vey to him one half of the estate, the understanding being that he 
was to live upon the farm, and erect a house and barn upon his por- 
tion. The son entered into possession. A cottage was built on the 
land called his. The barn covered by this policy of insurance was 
also built, one half being situated on the land considered as his, and 
the other half on the land of his mother, Ellathea Perry. The son, 
according to the evidence, paid for the cottage, and one half of the 
barn. He first advanced $1,000, and then from $400 to $500. He 
afterwards built an addition to the house. From 1877 until the 
Summer of 1880, he remained in possession of the premises, includ- 
ing the house and one half of the barn. 

Then it was decided and agreed that he should give up his interest 
in the estate to Ellathea Perry, in exchange for some property in 
Providence. As part of this transaction, we find under dat> of 
September 3, 1880, an assignment on the back of the policy, by A. 
J. Perry, of all his right, title and interest in the policy, to Ellathea 
Perry, and an indorsement of assent by the company, through Snow 





1882.] Perry vs. Mechanics’ Mut. Ins. Co. 411 


and Baker, agents. The company now resists payment on several 
grounds. It is contended that the parol agreement, or contract to 
convey, being made by a married woman, even with the husband’s 
consent, and though the person pays the purchase money, enters into 
possession, and makes improvements, is absolutely void, under the 
laws of Rhode Island, which provide that a married woman may 
convey real estate by deed in which her husband joins, and that con- 
sequently, A. J. Perry, at the time the policy was taken out had no 
insurable interest in the property, and that therefore the policy is 
void, at least to the extent of his claim under it. But admitting that 
this agreement is void, as it appears to be. (Bishop Married Women, 
Vol. I, § 601, Vol. II., § 180 ; Pilcher vs. Smith, 2 Head., 208 ; Lane 
vs. McKeen, 15 Me., 304 ; Warner vs. Sickles, Wright 81; Miller vs. 
Hine, 13 Ohio, St., 565.) 

And admitting further that no insurable interest can exist under a 
contract which is ab initio void, and not enforceable in law or equity, 
as it seems is the law; May on Ins., § 96 ; Stockdale vs. Dunlap, 6 
M. & W., 224 ; Steinback vs. Fenning, 6 Eng. L. & Eq., 41 ; Tucker- 
man vs. Home Ins. Co., 9 R. I., 414 ; Celumbia Ins.Co. vs. Lawrence, 
2 Pet., 25,47. Still it does not follow that because one of the pariies 
to a policy has no insurable interest, it thereby becomes invalid. 

Insurance without interest, if included in the same policy with in- 
terests which are insurable, does not vitiate the policy, except as to 
the non-existent interest. It remains valid for so much as constitutes 
a legitimate insurable interest. May on Ins., § 74; Peck vs. New 
London Ins. Co.,.22 Conn., 575. If A. J. Perry therefore had no in- 
surable interest, Ellathea Perry could still recover to the extent of 
her interest, and in this case it so happens that if no interest in the 
land or buildings passed to A. J. Perry under the agreement, and 
subsequent proceedings, all right and title to the whole premises,and 
so to the whole of the barn insured, remained with Ellathea Perry, 
and consequently, her insurable interest would cover the whole of 
the property, and she could recover the full amount of the claim. 
This would clearly be so in the absence of any condition in the policy 
requiring the true title or interest of the assured to be stated, which 
is the case here. That one of the assured should prove to have a 
good title to the whole of the property, can hardly be considered the 
concealment of a material fact, for it is difficult to see how it affects 
the risk. 

On the other hand if we assume that an insurable interest of some 
kind in the buildings existed in A. J. Perry, at the time the policy 
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was made, which is doubtful under the authorities, still we are of 
the opinion, that the assignment was a valid transfer to Ellathea 
Perry of that interest, so that she thereby became the holder of the 
right to the whole policy. Fogg vs. Middlesex Mut. Fire Ins. Co., 
10 Cush., 337. We are also of the opinion, the testimony being that 
the agent of the company was notified that A. J. Perry had given up 
his interest in the property insured to Ellathea Perry, followed by 
the assignment on the back of the policy of all his right, title and in- 
terest to her, with the written assent of the company, that this wasa 
substantial compliance with that condition in the policy, which pro- 
vides among other things, that “if said property is sold (except 
when payable to a mortgagee); or if this policy is assigned without 
the written consent of the company; or if the assured makes any 
attempt to defraud the said company, that, in every such case, the 
risk thereupon shall cease and determine, and the policy be null and 
void, unless confirmed by a new agreement written thereupon, after 
a full knowledge of such facts or circumstances.” 

The form of assignment is the kind adopted, where the property 
is alienated and the purchaser desires all rights under the contract 
transferred to him. Upon such an assignment, the contract becomes 
an insurance on the property of the assignee, and ceases to be an in- 
surance on the property of the assignor. It is different from another 
species of assignment, where in case of loss, payment merely is to 
be made to a third party, for there the insurable interest in the prop- 
erty must belong to the assignor at the time of the loss. 

Fogg vs. Middlesex Mut. Fire Ins. Co., 10 Cush., 337. As to the 
failure to furnish proofs of loss, the evidence of John A. Perry, and 
A. J. Perry, standing uncontradicted, to the effect that an agent with 
full powers, specifically agreed to a waiver, is conclusive. 

After making such a verbal agreement, upon the faith of which 
the assured may have acted, the company cannot now deny any 
waiver upon the ground that a written stipulation for arbitration, 
afterwards signed, but never carried out, says that the agreement to 
arbitrate shall be subject to the terms and conditions of the 
policy. 

It is true that in our view of the case, Adelbert J. Perry, trustee, 
has no interest in the subject matter of the suit, and that he is there- 
fore improperly joined as plaintiff. 

But the United States Courts conform as near as may be to the 
practice, pleadings and modes of procedure, in civil causes other than 
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equity and admiralty, to that of the State in which such court is 
held. Rev. Stat., § 914. 

And it is provided in the Public Statutes of R. L, (1882) p. 555, 
§ 33, that no action shall be defeated on account of the misjoinder 
of parties, if the matter in controversy can be properly dealt with 
and settled between the parties before the court, and the court may 
order any party improperly joined in any action to be stricken out. 
The name of Adelbert J. Perry, trustee, may be stricken out, and 
judgment entered in favor of the other plaintiffs for the amount 
of the policy, with legal interest from November 24, 1880. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Franklin County. 


WAYNESBORO MUTUAL FIRE INS. CO.. 
Vs. 


CONOVER.* 


A policy of insurance contained a provision that no suit should be brought up- 
on it after six months from the time of fire, and that none of its stipula- 
tions should be waived but by the written consent of the president and sec- 
retary. 

Held, that under such a contract, the company would not be estopped by the 
act of a general agent who represented that payment would be made ami- 
cably, and suggested that the assured forbear to sue. 


Messrs. Jere Coox and Josep Dovatas, for Plaintiffs in Error. 
Messrs. J. McDowe.t Suarre and G. W. Wetsu, Contra. 


Green, J. 
This was an action on a policy of insurance against loss by fire. 
* Filed October 3, 1881. From Pittsburgh Legal Journal. 
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The building insured was destroyed by fire on April 26, 1876. The 
summons was issued on June 20, 1878, more than two years after the 
loss occurred. The 16th condition of the policy is in the following 
words, viz: “It is furthermore hereby expressly provided, that no 
suit or action of any kind against the company for the recovery of 
any claim upon, under or by virtue of this policy, shall be sustaina- 
ble in any court of law or equity, unless such suit or action shall be 
commenced within the term of six months next after the fire, and in 
case any such suit or action shall be commenced against said com- 
pany after the expiration of said six months, the lapse of time shall 
be taken and deemed as conclusive evidence against the validity of 
the claim thereby so attempted to be enforced.” 

Amongst the defenses set up against the plaintiff’s right of action 
was the limitation contained in the foregoing condition. ‘The valid- 
ity of such a defense is established by the decision of this court in 
the case of Warner vs. Insurance Company of North America, 37 
Legal Intell., 475, and is a necessary consequence of the express pro- 
visions of the contract. All this is conceded by the learned coun- 
rel for the plaintiff. But they contend that the defendant is es- 
topped from availing himself of this defense because one who, as 
they allege, was the general agent of the company said to them be- 
fore the six months had expired, and upon being informed of their 
intention to bring suit, that it was not necessary to sue, that the 
company was somewhat embarrassed, but had made, or was about to 
make, an assessment, and the loss would be paid without suit, and 
thereupon the plaintiff, trusting to these representations, forbore to 
bring suit until after the six months had expired. The learned court 
below admitted the evidence offered in support of this allegation un- 
der objection and exception by the company and left to the jury the 
question whether the representations had been made as alleged, 
charging that, if believed, they constituted an estoppel against the 
defendant as to this defense. 

The action of the court on this sub,ect is made the basis of several 
assignments of error. We have reached the conclusion that these 
assignments are sustained, and that on them the case must be re- 
versed. 

To the reply of estoppel the company responded with the ninth 
condition of the policy, which is in the following words: “ And said 
company shall in no case be deemed to have waived a full, literal and 
strict compliance with and performance of each and every of the 
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terms, provisions, conditions and stipulations in this policy contained 
and hereto annexed ; to be performed and observed by and on the 
part of the insured, and every person claiming by, through or under 
them, unless such waiver be express and manifested in writing, un- 
der the signature of the ;resident and secretary of said company.” 
It will be perceived by this language that both parties, the plaint- 
iffas well as the defendant, agreed, as a part of the policy, that 
there should be no waiver of a strict compliance with any condition, 
unless such waiver should be expressed in writing, and signed by 
both the president and secretary of the company. It is not pre- 
tended there was any such waiver. It is not alleged that either the 
president or secretary agreed or asserted that the policy would be 
paid without suit, or that no suit need be brought on it. The ut- 
most that is asserted is that Reynolds, the agent, who effected the 
policy, made such statements. These statements were communi- 
cated by plaintiffs to their counsel, who thereupon advised them to 
let the matter drop. Mr. Reynolds gives a different version of the 
conversation, and testifies that he told Dr. Conover that if any suit 
was to be brought it would have to be done within a specified time. 
The court below allowed a recovery upon the effect of the verbal 
declarations of Reynolds operating by way of estoppel. But the 
contract of the parties expressly excluded Mr. Reynolds as a per- 
son who could make any binding declarations on the subject, whether 
written or verbal. Only the president and secretary combined could 
dispense with the necessity of bringing suit within six months, and 
that by an agreement or declaration in writing. To this the plaint- 
iffs agreed in and as a part of the very instrument upon which suit 
is brought. In such circumstances the declarations or statements of 
Reynolds, waiving the performance of conditions, are absolutely nu- 
gatory. The parties have so agreed, and the courts have no right to 
alter the agreement of the parties in this respect or in any other. 
Solemn contracts of parties reduced to writing, and duly executed, 
would have little value if their provisions could be arbitrarily set 
aside and disregarded by the tribunals. This view of the case dis- 
poses of it. As Mr. Reynolds had, by the express agreement of the 
plaintiffs, no power whatever to waive performance of the conditions 
of the policy on behalf of the company, his declaration could not op- 
erate as an estoppel against setting up a breach of condition as a 
defense. Apart from this consideration, which is fatal, it is apparent 
that the representations of Reynolds were not the assertion of any 
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fact, past or present, but constituted only a promise as to the future. 
The plaintiffs had no right under the policy to repose any confidence 
in such a promise, because there was an express exclusion of any 
authority on the part of Reynolds to make it. We are not prepared 
to admit that, even if he had possessed sufficient authority to bind 
the company as to this matter, the declarations testified to by the 
plaintiffs were of such a character as to constitute an estoppel. In 
their essential feature they related only to the future action of the 
company, to wit, payment without suit. As to what he said in re- 
gard to there being no necessity to bring suit, it was only the ex- 
pression of his personal opinion, and not the assertion of a fact. The 
fifth, sixth, seventh and eighth assignments of error are sustained. 
The consideration of the remaining assignments is unnecessary. 
Judgment reversed. 





Little vs. Eureka F. & M. Ins. C . 


SUPREME COURT OF OHIO. 


‘ 


Error to the Superior Court of Cincinnali. 


OTIS B. LITTLE 
vs. 


EUREKA F. & M. INS. CO.* 


A policy of insurance having one year to run, was delivered to the insured 
without payment of the premium agreed on. Ina few days, the note of 
the insured at sixty days was accepted forthe premium, which was not paid 
at maturity, and remains in the hands of the insurer. After this, and with- 
in a reasonable time before the loss, the insurer canceled the policy, and 
notified the parties interested therein of such cancellation, and credited on 
the note a sum less than the pro rata proportion of the unearned premium. 

The condition of the policy provided that it was not to be binding until actual 
payment of the premium, and that the insurance should be terminated at 
the request of the insured, in which case the company was to retain only 
the customary short rates for the time the policy was in force, also that the 
company might, at its option, terminate the insurance upon giving notice 
to that effect, and tendering a pro rata proportion of the premium for the 
unexpired time. 

Ileld, that by delivering the policy without actual payment of the premium, 
and by taking a note of the assured for the same, the company waived the 
condition that the policy was not binding unless the premium was actual- 
ly paid. 

On failure of the assured to pay the note, the company might, on giving rea 
sonable notice thereof before the loss, exercise its option to cancel the 
policy. 

As the note was past due and in the hands of the company at the time of such 
cancellation, it was not necessary to tender back the pro rata proportion of 
the uncarned premium in cash, nor to credit the same on the note. The 
note was therefore subject to such credit. 


Held, that the cancellation was effectual, and the company was not liable for 
a subsequent loss, 


* Opinion delivered April 25, 1582. 
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Lincoty, Smita & Srepuens, fur Defendant in Error. 

The non-payment of premium is a cause of forfeiture, under the 
tifth condition, under the circumstances of this case. 

If delivering the policy was evidence of waiver of the immediate 
payment of the premium, certainly when the Carsons had notice that 
their waiver was withdrawn, they had no right to rely upon it after- 
wards. The note was given some days after the credit was given. It 

yas, therefore, simply collateral security for the premium, and was 
no payment, unless the note itself was paid. The Carsons original- 
ly agreed to give a cash premium, and Mr. Young relied upon that 
promise when he issued the policy. It is quite apparent from the 
various cases, Viz : 

Sheldon vs. Atlantic Ins. Co., 26 N. Y., 460; Wood vs. Pough- 
keepsie Ins. Co., 832 N. Y., 619; Boehn vs. Williamsburgh Ins. Co., 
35 N. Y., 132. That the reason of holding the premiums waived 
when the policy is delivered, is to prevent fraud, but not to enable a 
party to commit fraud. In this case the insured had no right to rely 
upon the giving the note as a payment of tlie premium. They had 
due notice that it was not paid. ‘They were further notified that the 
insurance company would not waive the premium after the 7th of 
September. ” 

Salvin vs. James, 6 East., 571; Tarleton vs. Stansforth, 5 Term., 
695 ; Blanchard vs. Atlantic Ins.Co., 33 N.H.,9 ; Bradley vs. Potomac 
Ins. Co., 32 Md., 109; Reynolds vs. Mutual Fire Ins. Co., 34 Md., 
280. 

The cancellation was not wantonly done nor without good cause. 
It was a mutual privilege and to be construed fairly and not as a for- 
feiture. Where no premium had been in fact paid, it was not neces- 
sary to tender anything back. 

Irwin vs. National Ins. Co., 2 Disney (Ohio), 68 ; Emmott vs. The 
Slater Ins. Co., 7 R. L, 565; Fabyan vs. U. M. F. Ins. Co., 33 N. H., 
208 ; Bergen vs. Builders’ Building Association, 38 California, 541. 

This cancellation was made in good faith and notice was given to 
all parties who could possibly be interested. This notice was given 
several months before the fire. The insured knew the defendants 
were not carrying the risk. They knew the defendants had received 
no premium and were likely to receive no premium. 


Hoapiey, Jounson & Corston and Henry M. Cisr, for Plaintiff in 
Error. 


That the acceptance of the note and recital of payment of the 
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premium in the policy, conclusively established the payment of the 
premium. 

Miller vs. Life Ins. Co., 12 Wallace, 285 ; Goit vs. National Protec- 
tion Ins. Co., 25 Barb., 189; Basch vs. Humboldt Mutual Fire and 
Marine Ins. Co., 35 New Jersey, 429, and cases cited. Madison Ins. 
Co. vs. Fellowes, 1 Disney, 217 ; Do. vs. Do., 2 Disney, 128 ; Consoli- 
dated Fire Ins. Co. vs. Cashow, 41 Md., 59 ; Illinois Central Ins. Co. 
vs. Wolf, 57 IL, 354 ; Teutonia Life Ins. Co. vs. Mueller, 77 IIL, 22 ; 
Teutonia Life Ins. Co. vs. Anderson, 77 Ill., 382 ; Troy Fire Ins. Co. 
vs. Carpenter, 4 Wisc., 20 ; Michael vs. Mutual Ins. Co., 10 La. Ann., 
737; Prince of Wales Life Ass. Co. vs. Harding, Ellis, Bl. & Ellis, 
183 ; Dalzell vs. Muir, 1 Camp., 532 ; DeGaminde vs. Pigou, 4 Taunt., 
246 ; Anderson vs. Thornton, 8 Exch.. 425. 

The right of the insurance company was to sue on the note and 
recover its amount. 

Barnum, Morris & McKnight vs. Childs, 1 Sandf. Sup. Ct. Rep., 
58 ; McCurtie vs. Stevens, 13 Wend., 529. 

This being conceded, or sustained, the inadequate credit given by 
the underwriter on the premium note, was equivalent to an assertion 
by him that he remained entitled to recover the apparent balance on 
the note, which was $2.95 more than would have been due, if the 
proper credit had been given. This, then, was a failure to tender “a 
pro rata proportion of the premium for the unexpired term thereof,” 
but, on the contrary, a refusal so to tender, and the assertion of a 
purpose to collect what should, by rights, have been so tendered. 
See Vanvalkenburg vs. Lenox Fire Insurance Company, 51 N. Y., 465, 
468. 

The action was brought by Otis B. Little to recover under a poliey 
of insurance, made in the name of Little, Carson & Bro., for a loss 
by fire—* loss, if any, payable to the Charter Oak Life Insurance 
Company, of Hartford,” to whose rights the plaintiff claimed to be 
subrogated. 

The conclusion reached by the court upon one of the many ques- 
tions presented, is fatal to a recovery, therefore such only of the facts 
as present this question will be stated. 

May 17, 1869, the defendant, The Eureka Fire & Marine Insurance 
Company, in consideration of a premium of $112.50, insured certain 
property for Little, Carson & Bro., for one year, loss, if any, payable 
tothe Charter Oak Life Insurance Company. The premium not 
being paid at the time, a note was taken on the 26th of May follow- 
ing, by defendant for the amount payable in sixty days from date. 
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This note was not paid at maturity, and remained unpaid in the 
hands of the defendant at the commencement of the action, and was 
treated as worthless. The makers were shortly after it fell due ad- 
judged bankrupts, and were at the time of its maturity insolvent. 
No offer to pay this note was ever made. 

Among the conditions of the policy are these : “5. No insurance. 
whether original or continued, shall be considered binding until the 
actual payment of the premium,” (the words ‘ actual payment” are 
italicized in the policy.) “6. The insurance may be terminated at 
any time at the request of the insured, in which case the company 
shall retain only the customary short rates, for the time this policy 
has been in force, and the same may at any time be terminated at 
the option of the company on giving notice to that effect, and tend- 
ering a pro rata proportion of the premium for the unexpired time 
thereof.” 

The note became due July 28th, 1869, and on the 9th of Septem- 
ber following, the defendant ina letter to Little, Carson & Bro., 
called their attention to the 5th condition above, and notified them 
that it was in force, and on the same day canceled the policy, and 
credited $75 on the note, as the pro rata share of the unearned pre- 
mium for the remainder of the year. This credit is some two or 
three dollars less thun the pro rata proportion of the unearned pre- 
mium, if the fractions of the months of May and September be not 
counted as a month. 

Verbal notice of this cancellation was also given to all the parties 
interested in this policy and in the property insured, in a short time 
thereafter, and some two months before the loss. 

Upon this state of facts the court charged the jury “that if, after 
the said insurance was effected, the said William and Robert Carson , 
instead of paying the premium due therefor, gave their promissory 
note, payable in sixty days, which was received by the said defendants 
for and on account of said premium, and was held by them until 
after it become due, and is now held by them, and was never in any 
way used by them, and is now brought here into court, and if, after 
the said note became due, the said William and Robert Carson, and 
the other parties interested in said insurance, had notice that the said 
note had not been paid and neglected to pay the same, and there- 
wpon, and within a reasonable time before the fire, the defendants 
elected to cancel the same, and gave the said parties reasonable no- 
tice before the fire that the policy was canceled, then the plaintiff 
cannot recover.” 
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Also, that “in case of non-payment of said note, or for any other 
reason, defendant elected to end the risk and did so, nothing more 
was required of them, than to notify the insured within a ‘reasonable 
time before the fire.” 

To reverse a judgment for defendant on the foregoing facts and 
instructions is the object of the present petition in error. 

It is assumed for the purposes of this case that the plaintiff is en- 
titled to be subrogated to the Charter Oak Insurance Company, and 
to recover on this policy if the same was not legally terminated be- 
fore the loss. 


Hoapiey, Jounson & Coxsron, and Henry M. Cist, for Plaintiff in 
Errvr. 
Lincotn, StepHens & Suarrery, for Defendant in Error. 


; JOHNSON, J. 

This policy was delivered, and took effect, May 17th, and by its 
terms was good for one year, unless sooner terminated in accordance 
with its terms and conditions. On its face, the premium was paya- 
ble in cash, and one of its conditions was, that “no insurance * * 

* shall be considered binding until the actual payment of the 
premium. By the delivery of tke policy without such payment, and 
by taking a note of the insurer nine days thereafter, payable in sixty 
days, this condition was waived, and the policy was in force, notwith- 
standing the condition until lawfully canceled under this or some 
other condition contained therein or under the option reserved in the 
sixth condition. 

The note not being paid, and its makers being insolvent, the com- 
pany, after waiting some forty-five days, canceled the policy and 
notified the insured and the Charter Oak Company, and others in- 
terested, of the fact. This was in September. In December, the loss 
occurred. This policy was good for one year, unless terminated law- 
fully. The sixth condition provided that the insured might terminate 
the insurance at any time on request, in which case the company 
should retain only the customary short rates for the time the policy 
had been in force. This is an unqualified right reserved to the in- 
sured to terminate the policy at any time during the year for any 
cause. If the premium had been paid in cash, the insurer would 
have been compelled to refund the unearned premium after charging 
for the time the policy was in force at the customary short rates. As 
a note had been given, and was still in the hands of the payee, the 
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insured could have terminated the policy by paying or tendering the 
amount due, at short rates, and demanding a return of the note, but 
as no payment had been made, no money had to be returned by the 
insurer under this clause. This right to terminate the policy was 
mutual. The company reserved the option to at any time put an end 
to the policy “on giving notice to that effect, and tendering a pro 
rata proportion of the premium for the unexpired term thereof.” In 
case the premium had been actually paid for the year, the pro rata 
share thereof from September 9th to the end of the vear, must have 
been tendered back before this option could have been exercised. 
In the present case no money had actually been paid. The company 
still held a past due note, for the premium, on which there was due 
the amount earned to the date of cancellation. It was claimed, and the 
evidence tended strongly to support the claim, that this note was not 
collectible. The company credited $75 on the note, being the amount 
of the unearned premium, if the pro rating is computed by months, 
and if the fraction of May, fourteen days, and of-September, nine 
days, are computed as a month, but if the pro rating is by days, that 
amount is too small by two or three dollars. 

On this state of facts the court in effect charged, that it was not 
necessary to tender back the cash, for the unearned premium, nor 
was the right to cancel defeated by a failure to credit the exact 
amount or indeed any amount. In this we concur. The effect of 
taking the note, was to give the policy life, notwithstanding the 5th 
condition ; but it did not divest the company of its right reserved on 
the 6th condition to terminate the insurance at any time on giving 
notice, and, in case the premium had been paid, tendering back the 
unearned proportion thereof. As nothing had been paid, nothing 
was to be tendered back. The only duty imposed on the company, 
when the premium had not been paid, was to give notice in a reason- 
able time before the tire. This the jury found was done. 

The contract of insurance is a contract of indemnity upon the 
terms and conditions specified in the policy. The insurer undertakes 
for comparatively small premium, which good faith requires should 
be paid, to guaranty against loss or damage upon the terms and con- 
ditions agreed upon, and upon none other. He may therefore justly 
insist upon the fulfillment of those terms. We cannot make a new 
contract for the parties. Good faith is the life breath of the contract. 

The payment of the premiums is an essential element of the con- 
tract, to enable the company to meet its obligations. Whatever may 
have been the right of the company before the maturity of this note 
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to terminate the insurance for other causes, we think it clear, that 
after the note became due, and was not paid, this option might be 
exercised upon giving reasonable notice thereof before the loss oc- 
curred. 

Again, it is said, the amount credited on the note was too small. 
Concede this, the note was past due, and had not been negotiated. 
In any action brought thereon for the earned premium the correct 
credit could have been computed and allowed. This note was sub- 
ject to such credit in whosever hands it should be found. 

Judgment affirmed. 


COURT OF APPEALS OF NEW YORK. 


LOWELL MANUFACTURING COMPANY, 


Respondent, 
US. 
SAFEGUARD FIRE INS. CO., Appellant.* 


The policy was procured by commission merchants, holding the goods of sev- 
eral manufacturing concerns, in the name of the L. Company, one of the 
consignors, on carpets, ‘their own or held by them in trust, or on commis- 
sion or sold, but not delivered.” It provided that the insured should be en- 
titled to recover of the compaiy no greater proportion of the loss ‘‘ than the 
sum hereby insured bears to the whole amount insured thereon ;” also that 
in case of any other policy on the property insured being subject to average, 
this policy shall be subject to average in like manner; also, that “ any 
policy, floating or otherwise, attaching in whole or in part to the property 
covered by this policy shall, as between the assured and this company, be 
considered as contributing insurance for the full amount of such policy. 

Held, that policies procured by the consignees, attaching first to property of 
other congignors, next to property of the consignees, and lastly to propert 
held by them in trust or on commission, but only to the amount for whieh 
they were liable as agents and to cover advances, were not other insurances 
liable to contribute, they were on a different interest. 


Held, that general policies covering all merchandise held by the consignees in 
trust and on commission, were other insurance and liable to contribution. 
But oral evidence was admissible to show that these policies were procured 


* Decision rendered April 11, 1882. 
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exclusively for other consignors, and were not intended for the benefit of 
merchandise belonging to the plaintiff, and therefore could not be held 
contributory. 


Held, that oral evidence while inadmissible to vary the written contract in 
suit, is admissible to explain the intention of the parties to a contract 
which is not in suit. 


Judgment affirmed. 


Grorce W. Parsons, fur Appellant. 
Josnua M. Van Cort, for Respondent. 


Ear, J. 

At the time of the transactions out of which this litigation grew, 
George C. Richardson & Co. were commission merchants, carrying on 
a large business in the City of New York, having no merchandise of 
their own in their warehouse. Among their largest consignors were 
the Everett Mills, the Boott Mills, the Lewiston Mills, the Granite 
State Mills and the Lowell Manufacturing Company, the plaintiff, all 
New England companies. The value of goods consigned for these 
companies respectively were, at the time in question, as follows : 


For the Everett Mills.......... ak .. $15,399.92 
Booth Mills... .555....45. ee 13,122.39 
Lewiston Mills........ coe  B@EG6S8.47 
Granite State Mills.... .. coose SOCER Ae 
Lowell Manufacturing Co., the plaintiff....... 118,287.18 


$174,208.05 


The amounts which Richardson & Co., so held as commission mer- 
chants for the several consignors vamed from time to time, being 
sometimes smaller and sometimes la:¢ar. They procured from vari- 
ous insurance companies insurance upon all of the consigned mer- 
chandise, and paid all of the premiums of insurance in the first in- 
stance, being under obligations to their consignors to keep all of the 
consigned property fully insured. 

They procured insurance as follows: 1. By three general policies, 
in the aggregate to the amount of $30,000, in their name “on mer- 


chandise, their own, or held by them in trust or on conimission or 
sold, but not delivered,” contained in their warehouse ; 2, by three 
policies in the aggregate amount of $30,000 in their name, *‘ on mer- 
chandise contained in their warehouse, attaching first to property be- 
longing to the Everett Mills, then attaching to their own property 
or property held by them in trust or on commission, but to the two 
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latter only to the amount for which they, as agents may be liable to 
their principals, and to cover advances on the same, both or either, 
and to attach to goods sold, but not removed from store ;” 3, insur- 
ance to the amount of $12,500 in one policy in their name in form 
precisely like those last stated except that it was made to attach first 
to property belonging to the Boott Mills ; 4, insurance fo the amount 
of $65,000, by five policies all in their name, and in form entirely like 
the last stated, except that the policies were severally made to at- 
tach first to property belonging to the Lowell Manufacturing Com- 
pany, the plaintiff; and, 5, insurance to the amount of $25,000, by 
four policies all in the name of the plaintiff, “on carpets, their own, 
or held by them in trust or on commission or sold,but not delivered,” 
contained in the warehouse of George C. Richardson & Co. One of 
these four policies was for $5,000, issued by the defendant, and that 
is the policy sued on in this action. All the policies contained the 
following provision : “In case of any other insurance upon the prop- 
erty hereby insured, whether valid or not, or made prior or subse- 
quent to the date of this policy, the assured shall be entitled to 
recover of this company no greater proportion of the loss sustained 
than the sum hereby insured bears to the whole amount so insured 
thereon ; and itis hereby declared and agreed, that in case of the as- 
sured holding any other policy in this or any other company on the 
property insured, subject to conditions of average, this policy shall 
be subject to average in like manner. Any policy, floating or other- 
wise, attaching in whole or in part to the property covered by this 
policy shall, as between the assured and this company, be considered 
as contributing insurance for the full amount of such policy, and 
liable as such to pay pro rata anv loss, total or partial, on the prop- 
erty hereby insured.” 

On the 28th day of January, 1878, while all the sixteen policies of 
insurance were in force a fire occurred in the warehouse of the con- 
signees by which losses were sustained on the consigned property, 
as follows : 


i Ta oF Wik TP I oo ek ee eevee kenga. $1,971.71 
- “* Boott Mills 1,718.77 

: * Granite State Mills and Lewiston Mills 
together 9,091.26 
Lowell Manufacturing Co., the plaintiff... 83,677.38 


$96,454.12 
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There is no controversy as to the amount of plaintiff's loss, and 
no dispute that it is entitled to be indemnified by the insurances 
actually made for its benefit ; but the sole controversy between the 
parties has reference to the question of contribution between the in- 
surance companies. The plaintiff claims that contribution to its 
loss should be made only by the nine companies last above men- 
tioned in the policies of which it is particularly named. The defend- 
ant claims that contribution should be made by all the sixteen com- 
panies. 

It is well to consider first how this controversy will stand upon the 
face of these policies, and the facts already alluded to which, it is 
conceded by both parties, may be considered in the construction of 
the policies. It is clear, we think, that the four policies above men- 
tioned in the second and third classes do not upon their face cover 
any interest of the plaintiff, and hence that they cannot be resorted 
to for contribution to its loss. Those policies attached first to the 
property of the mills mentioned, next to the property of the con- 
signees, and lastly to property held by them in trust or on commis- 
sion, but only to the amount for which they, as agents, were liable 
on account of such property, and also to cover advances on the same. 
It is thus plain that those policies besides the property of mills 
named covered only the property of the consignees or such interest 
as they had in property held by them in trust or on commission on 
account of their liability as agents, and of advances made by them. 
There was not therefore double insurance. Before different policies 
can be held to contribute to the same loss the insurances must have 
been upon the same interest in the same property or some part there- 
of. The followmg authorities sufficiently illustrate the doctrine of 
double insurance as it must be applied to this case : Home Ins. Co. 
vs. The Baltimore Warebouse Co., 93 U. S. R., 527; The Mutual 
Safety Ins. Co. vs. Hone, 2 N. Y., 235; North British & M. Ins. Co. 
vs. The L. & L. & G. Ins. Co., 5th Chancery Div., L. R., 569 ; North 
British & M. Ins. Co. vs. Moffat, 7 Com. Pleas L. R.,725 ; Joyce vs. 
Kinnard, 7 Q. B. L. R., 78. In Phillips on Insurance, Section 359, 
it is said that “double insurance is where two or more insurances 
are made in the favor of the same assured on the same interest sub- 
ject against the same risk. The plaintiff could not have resorted for 
their indemnity to these four policies, and could in no way have re- 
ceived the insurance affected by them. Hence, there was no error in 
the holding by the court below that those were not contributing 
policies. 
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It only remains to be determined whether the three general poli- 
cies mentioned in the first class were contributing policies; and 
clearly upon their face and upon the facts already alluded to they 
were. They were general policies covering all merchandise held by 
the consignees in trust or on commission, and that language was 
sufficient to cover plaintiffs merchandise, which was held both in 
trust and on commission, and for this conclusion the case above cited 
from the United States Supreme Court is sufficient authority. But 
upon the trial of the action certain facts were proved against the ob- 
jection of the defendant, which must now be referred to. It was 
proved upon the trial that the only consignors of Richardson & Co., 
were nine New England Mills ; that four of those mills attended ex- 
clusively to their own insurance ; that the consignees in the uniform 
course of their business procured specific insurance for the Lowell, 
the Everett and the Boott Mills, which was notified to them, and paid 
for by them respectively in the monthly accounts-current ; that they 
procured no specific insurance for the Lewiston Mills and the Granite 
State Mills from which they received del credere commissions which 
covered the cost of insurance ; that no insurance was charged to the 
last two mills except as included in the del credere commissions, and 
that those two mills had no insurance, except as contained in these 
three general policies, which were for less in the aggregate than the 
value of their consignments, but for more than their loss; that no 
loss was claimed or paid under these general policies except the losses 
of the Lewiston and the Granite State Mills, and that no loss was 
claimed or paid under the twelve specific policies except by the mills 
mentioned in them respectively ; that the Lowell, Everett and Boott 
Mills were never notified of, and never paid for any insurance except 
the insurances by the specific policies, and that neither company 
adopted the insurance under the general policies ; and the inference 
from these facts is fully authorized that these general policies were 
intended by the consignees to cover only the property of the Granite 
State Mills and the Lewiston Mills. 

If the facts thus stated were properly proved, and are to be con- 
sidered in the construction of the policies, then I do not understand 
that it is disputed that the three general policies did not attach to 
plaintiff's property, and hence that they cannot be held to be con- 
tributing policies. 

But the contention on the part of the defendant is that parol evi- 
dence could not be received to vary or effect the contruction which 
the general policies would receive, if their language only was con- 
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sidered ; that intrinsic facts and circumstances known to only one of 
the parties to the policies cannot be proved by parol evidence to show 
that such language means something different from its plain import, 
the language being so plain and free from ambiguity that its meaning 
cannot be doubted ; and the learned counsel for the defendant to 
sustain this contention calis our attention to the general rule of evi- 
dence which prohibits parol evidence to vary, explain or qualify a 
written instrument embodying the agreement of the parties to the 
action. 

But these general policies were not contracts between the parties 
to this action, and the wholesome rule above referred to applies only 
in suits between the parties to the written instruments. In Lee vs. 
Adsit, 37 N. Y., 78, it is said that “the rule that parol extrinsic evi- 
dence shall not be received to contradict or vary a contract which is 
in writing applies only in controversies between the parties, promisor 
and promisee in such contract,” and that “ the writing is not conclu- 
sive as between one of the contracting parties and a third person ;” 
and in McMaster vs. The Ins. Co., 55 N.Y., 222, it was held that “ the 
rule that parol testimony may not be given to contradict a written 
contract applies only in suits between the parties to it or their priv- 
ies. In a contention between a party to an instrument, and a 
stranger, either can give parol testimony differing from the contents 
of the instrument.” 

Here, neither of these parties was a party to these general policies, 
and it was competent to show by the extrinsic facts that they were 
not taken out for the benefit of the plaintiff, and that they did notin 
fact attach to or cover its property. 

We are also inclined to think that the proof of these extrinsic facts 
to apply the general policies to the property actually intended to be 
covered by them could be justified upon other grounds, but we have 
said enough to show that upon the proofs, properly received by the 
referee, the general policies cannot be held as contributing policies, 
and that the referee did not err in holding that the nine policies only 
were bound to contribute to plaintiff's loss. 

Upon the point last considered the case of Home Ins. Co. vs. The 
Baltimore Warehouse Co., supra, is not in conflict with the views ex- 
pressed as the parties to that action were parties to the written in- 
strument which was attempted to be qualified or explained by parol 
evidence. 

The judgment should be affirmed with costs. 

All concur. 





Sabotta vs. St. Paul F. & M. Ins. Co. 


SUPREME COURT OF WISCONSIN. 
Appeal from Circuit Court, Trempealeau County. 


SABOTTA ) 
Us. 5 


ST. PAUL FIRE & MARINE INS. co.*) 


The court should not direct a verdict for the plaimtiff unless the evidence for 
the defendant, considering it as undisputed, and giving to it the most favor- 
able construction in defendant’s favor that it will legitimately bear, includ- 
ing all reasonable inferences from it, is insufficient to justify a verdict in 
detendant’s favor. 


The written application for the fire insurance policy here sued upon contained 
covenants that the answers therein were true, and were warranties on the 
part of the assured ; and the policy purported to be issued in part consider- 
ation of such warranties, and was conditioned to be void if the assured had 
made any false representations or concealments material to the risk, or if he 
should assign the policy. There was evidence tending to show that the as- 
sured, in his application, falsely represented the incumbrances at much less 
than their real amount, and that he had assigned the policy before the loss. 

Held, that it was error to direct a verdict in his favor. 


The plaintiff's application for the policy upon which this suit is 
brought contained the following questions and answers : 
“Question No. 14. What title has applicant to these prem- 
ises? Answer. Fee-simple title. Q. No. 15. How many acres of 
land do you own? A. One hundred and twenty acres. Q. No. 17. 
Is your property encumbered? By and to what amount? A. Yes; 
$400.” It also contained a covenant and agreement that all the fore- 
going written answers to the several questions therein were true and 
correct in every particular, and warranties on the part of the as- 
sured, and that the same might be referred to in the policy as a part 
thereof, and the basis upon which the policy might be issued. The 


* Opinion filed March 14, 1882. From NV. W. Reporter. 
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policy was issued January 6, 1879, against loss by fire and lightning, 
and recites that it was issued in part consideration of the warranties 
contained in the application, that if the assured made any false or 
erroneous representations or concealments material to the risk, or 
assigned the policy without consent of the company indorsed thereon, 
then in every such case the policy should be void. The property was 
destroyed December 31, 1879. On the trial, at the close of the 
plaintiff's testimony the defendant moved for a non-suit on the 
ground that it appeared from the plaintiffs own showing that he had 
assigned the policy. The motion was overruled and the defendant 
excepted. By stipulation all rebutting testimony in regard to the 
plaintiff's acquiring title to the land in question was omitted from the 
bill of exceptions, and no point was to be raised upon this appeal in 
regard to the title of the premises in question. 

At the close of all the testimony the defendant’s counsel moved 
the court for a non-suit on the grounds: (1.) That the testimony 
shows conclusively that the plaintiff is not the only party in interest. 
(2.) That the undisputed testimony shows a breach of warranty in re- 
lation to incumbrances. (3.) For the reason that under the testi- 
mony it should not be submitted to the jury to say whether there 
was a mistake in the application in relation to incumbrances. (4.) 
For the reason that the policy is void by reason of the assignment, 
and the plaintiff cannot recover. 

By the Circuit Court. In the situation of the evidence, I do not 
think the court should take the case from the jury. If counsel agree 
on the value, the verdict may be taken for the plaintiff, subject to 
the opinion of the court on the questions of law, or the case may go 
to the jury with instructions, at the defendant’s option. Defendant 
excepts. 

By the Defendant. We agree on the value of the property, count- 
ing the house at $550, and personal property at $300, making $850. 
We desire the court to instruct the jury that the plaintiff's right of 
recovery is only three fourths under the contract ; that is, three 
fourths of the real estate. Whereupon the court said : “I think the 
statute fixes the measure of damages. I will instruct the jury to find 
a verdict for the plaintiff for the full amount as agreed upon, subject 
to the opinion of the court on the questions of law.” Whereupon 
the defendant’s counsel excepted to that portion of the charge of 
the court that directed the jury to find a verdict for the full value of 
the real estate as agreed upon. The jury thereupon found a verdict 
for the plaintiff for the sum of $850, whereupon the defendant's 
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counsel said : “ We desire at this time to give notice of a motion for 
a new trial.” Whereupon the court seid: “The motion may be ar- 
gued at some future time, when the reporter's minutes can be fur- 
nished, and the decision of the court can be entered as of the term.” 
Which motion the court held under advisement, and afterwards, and 
on the fifteenth day of August, 1881, overruled said motion, and or- 
dered judgment to be entered on the verdict for the plaintff for $850 
and costs. Judgment was accordingly entered August 15, 1881, for 
the plaintiff for the sum of $850 damages and $202.87 costs. 
From that judgment this appeal is brought. 


S. Mitts, M. Murriean and Our & Grinpe, for Lespondent. 
J. W. Lusk, for Appellant. 


Cassopay, J. 

The verdict having been directed for the plaintiff, the judgment 
entered thereon can only be sustained on the theory that the evi- 
dence in behalf of the defendant, had it remained undisputed, and 
giving to it the most favorable construction it will legitimately bear, 
and deeming everything as fully proved which such evidence tends 
to prove, including all reasonable inferences from it, is insufficient to 
justify a verdict in favor of the defendant. Lawrence University vs. 
Smith, 32 Wis., 592, and other cases cited in Spensley vs. Lanca- 
shire Ins. Co., 11 N. W. Rep., 894. Is there any evidence, when so 
construed, tending to prove (1), that the plaintiff, at the time of ap- 
plying for the insurance, misrepresented as to the amount of incum- 
brances on the premises? (2), that the plaintiff assigned the policy ? 

It appears from the undisputed evidence that, October 21, 1572, 
Smith, owning the 126 acres of land including the 80, mortgaged the 
whole to Allen for $690, who assigned the same to George Moser, 
June 21, 1875. The plaintiff having purchased the 80 acres of 
Smith, mortgaged the same to Moser, May 19, 1876, for $400, and the 
evidence tends very strongly, if not conclusively, to show that Moser, 
at the time of taking that mortgage, and in consideration therefor, 
agreed to release the 80 acres from the $690 mortgage which he 
then held, January 2, 1877. The plaintiff gave to Moser another 
mortgage on the 80 for $400 more. April 26, 1879, Moser began to 
foreclose the $690 mortgage by advertising the whole 126 acres for 
sale to satisfy the balance of $290 due thereon, after deducting the 
first $400 mortgage, and the 26 acres were sold in satisfaction there- 
of, together with interest and costs, June 9, 1879, and thereupon that 
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mortgage was release! from the 80. The plaintiff admits that he 
signed the written application for insurance which stated that there 
was but $400 incumbrances on the premises, and he also admits that 
there were at the time two mortgages of that amount each, on the 
premises, making $800. The plaintiff also admits that June 9, 1879, 
he signed the blank assignment on the back of the policy, and gave 
the same so signed to the attorney of the owner of the two $400 
mortgages, at his request, and who at the time held the mortgages ; 
he also admits that he subscribed and swore to the affidavit of Jan- 
uary 12, 1880, and that the statements therein contained were cor- 
rect. These admissions, the contents of these several papers so 
signed by the plaintiff, the undisputed facts in the case, and the nat- 
ure and character of the other evidence given upon the trial, leave 
no doubt in our minds but what, under the rule stated, there was 
evidence tending to prove that, at the time of applying for the insur- 
ance, the plaintiff misrepresented as to the amount of incumbrances 
upon the premises, and also evidence tending to prove that the plaint- 
iff made an absolute assignment of the policy. Whether he did 
either of those things or not, was, therefore, in our opinion, a ques- 
tion of fact for the jury, and hence it was error to direct a verdict for 
the plaintiff. 

The judgment of the Circuit Court is reversed, an | the case is re- 
manded for a new trial. 





1882. | ‘ £Etna Ins. Co. ve, Kittles et al. 


SUPREME COURT OF INDIANA. 
NovemBer Term, 1881. 


Appeal from the Posey Circuit Court. 


WILLIAM KITTLES er a) 


Where, in an action on a policy of insurance, the policy was made part of the 
complaint and it was averred “that plaintitts duly fulfilled all the condi- 
tions of said agreement and insurance on their part, etc.,” the use of the 
word *‘ fulfilled” is a sufficient compliance with the statutory provision, 
for pleading generally the performance of conditions precedent 
a joint action on an insurance policy by the owner and another who held a 
trust mortgage and to whom the policy had been made payable * as his in- 
terest may appear,” the policy itself being executed to the owner of the 
building, there was no averment in the complaint as to the trust mort- 
vagees interest except the note on the policy that the loss, if any, was pay- 
able to him as his interest may appear. There was an averment in the 
complaint that after the insured house was burned, it was rebuilt and was 
of as great value as the insured one immediately before the burning, and if 
the trust mortgagee still held any claim by virtue of his mortgage, at the 
time of the burning, when the suit was commenced, his security for its 
payment was not in the least diminished by the burning, and the complaint 
shows no interest in him. It is not claimed that he acquired any interest 
in the policy after the loss. The complaint is joint and must show a right 
of action in both plaintiffs. : 


FRANKLIN, Com. 
This is an action by appellee against appellant upon a policy of 
insurance upon a dwelling-house, against fire in the sum of $1,500. 
A demurrer was overruled to the complaint, and a demurrer was 
sustained to the 2d, 3d, 4th and 6th paragraphs of the answer, to 
which ruling exceptions were reserved. 


* Decision rendered May 13, 1882. 
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Trial by court, finding for appellees, and over a motion for a new 
trial judgment was rendered for appellees for $1,000 

The following alleged errors have been assigned in this court : 

Ist. Overruling the demurrer to the complaint. 

2d. Sustaining the demurrer to the 2d, 3d and 4th paragraphs of 
the answer. 

3d. Sustaining the demurrer to the 6th paragraph of the answer. 

4th. Striking out petition for stay of proceedings. 

5th. Overruling motion for a new trial. 

6th. Overruling motion in arrest of judgment. 

The first objection to the complaint is that it does not allege the 
performance of the conditions precedent in the policy to the bring- 
ing of the suit. 

The policy is made a part of the complaint, and the following 
averments are made in relation tothe performance of the conditions : 

“That plaintiff duly fulfilled all the conditions of said agreement 
and insurance on their part and sixty days before the bringing of 
this suit, to wit: On the 25th day of June, 1879, gave defendant due 
notice and proof of said loss, and demanded payment of said loss of 
$1,500.” , 

Section 84 of the code reads: 

“Tn pleading the performance of a condition precedent in a con- 
tract, it shall be sufficient to allege, generally, that the party per- 
formed all the conditions on his part ; if the allegation be denied, the 
facts showing the performance must be proved on the trial ” 

But it is insisted that the use of the word “ fulfilled” in this com- 
plaint is not equivalent to the word “performed” in the statute. 
Webster defines the word fulfill, in part to mean, to perform what 
has been promised—commanded or intended to accomplish, to effect, 
to complete, to effectuate, to execute. Hence the word fulfilled as 
used in this complaint, means fully performed, and is equally as strong 
and emphatic as if the word performed had been used. In this par- 
ticular, the complaint in this case, differs very widely from that in the 
sase of the Home Ins. Co., of New York, vs. Duke, 73 Ind., 418. 

In that case there was no general averment of performance or 
anything like it. But there was an attempt to allege specific per- 
formance of the conditions precedent, and only having averred per- 
formance of a part of them, and that part imperfectly, the complaint 
was held bad. And in that case it was held that it was not necessary 
to resort to the common-law practice of making specific averments 
of performance ; that if the general allegation in accordance with the 
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statute had been made, that would have been sufficient. See also 
Mason et al. vs. Seitz, 36 Ind., 516. We think the word fulfilled, as 
used in this complaint is near enough synonymous with the word per- 
formed, to hold that its use was a sufficient compliance with the stat- 
utory provision for pleading generally the performance of conditions 
precedent. Richardson vs. North Missouri Ins. Co., 57 Mo., 413. 
Ferrer vs. Home Mut. Ins. Co., 47 Cal., 416. 

It is further insisted that because the plaintiff further averred that 
due notice and proof of said loss had been given to the defendant, it 
was therefore necessary for them to go on and specifically aver per- 
formance of such of the conditions. We do not think so ; the gen- 
eral averment was good without this specification ; it constituted no 
part of the general averment performance, it only showed that a 
right of action had accrued. 

Another objection to this complaint, is that it does not show any 
insurable interest of appellee, Edwards, in the insured property at 
the time of its loss by fire. The complaint in order to be good, 
must show that fact or some subsequently acquired interest in the 
policy. Appellee Kittles owned the property insured ; he had mort- 
gaged it to said Edwards as trustee to secure a loan from the Equi- 
table Trust Co., of New London, Connecticut, and on the same day 
of the execution of the policy to Kittles, appellant’s agent executed 
the following writing: ‘“ Whereas, the property described in this 
policy has been conveyed to Jonathan Edwards in trust to secure the 
payment of a certain indebtedness to the Equitable Trust Co., of 
New London, Conn., or its assignees, therefore, the loss, if any, is 
made payable to said Jonathan Edwards, trustee or his successor in 
trust as his interest may appear. Now it is agreed that the said 
trustee or his successor in trust may at any time waive in writing his 
right to recover the amount of loss if any under this policy in which 
it shall be paid to said assured or owner of said premises under the 
provisions of this policy. In testimony that the foregoing provisions 
are made a part of policy No. 339 of the Aitna Ins. Co., of Hart- 
ford, Conn., to which they are attached. 

Witness my hand this the 8th day of March, 1877. 

Watter S. Sutzivan, Agent.” 


The complaint avers that on the day of the execution of the pol- 
icy, said “Kittles by, and with the consent of defendant, assigned and 
transferred said policy to plaintiff, Jonathan Edwards, trustee, for the 
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use and benefit of the said Equitable Trust Company.” And makes 
the foregoing a part of the complaint as an exhibit. 

This is not an assignment by Kittles, it is executed only by appel- 
lant’s agent. And being made a part of the complaint is to control 
the allegation in the complaint. And this writing attached to the 
policy agreeing to pay the loss, if any, as Edward’s interest may ap- 
pear, makes it necessary that his interest in the loss should appear in 
the complaint. There is no other averments in the complaint in re- 
lation to Edward’s interest in the property insured or the loss. It 
was about one year and ten months after the execution of the policy 
when the property was burned. And there is nothing in the com- 
plaint showing when Edward’s mortgage matured, or that it had not 
been fully paid off before the burning of the property. 

There is an averment in the complaint that after the insured house 
was burned, it was rebuilt, and was of as great value as the insured 
one immediately before the burning. And if Edwards still had any 
claim by virtue of his mortgage at the time of the burning when 
this suit was commenced, his security for its payment was not in the 
least diminished by the burning. It is not claimed that Edwards 
acquired any interest in the policy after the loss. 

The complaint is joint and a right of action must appear in both 
the plaintiffs, or it will be held bad on demurrer. The averments of 
the complaint do not show any insurable interest of Edwards in the 
insured property at the time of its loss. And, therefore, the demur- 
rer to the complaint should have been sustained. The Home Ins. 
Co., of New York, vs. Duke, 75, Ind., 535 ; Aurora Fire Ins. Co. vs. 
Johnson, 46 Ind., 315. And for the same reason the demurrer to 
the 3d paragraph of appellant’s answer should have been overruled. 
That paragraph averred that on the 18th day of February, 1879, 
long before the burning of the building insured, the defendant at 
the request of the plaintiff Kittles, canceled said policy of insurance, 
and then and there paid to him the sum of thirteen dollars, that 
sum being the ratable proportion of the premium for the unexpired 
term of said policy, which sum of money was then and there re- 
ceived and accepted by said plaintiff. This was a sufficient answer 
to the complaint which did not show a right of action except in 
Kittles. And if it did not answer the complaint as to Edwards, it 
was good enough. A bad answer is good enough for a bad com- 
plaint. The demurrer should have been sustained as to the com- 
plaint instead of the answer. It is unnecessary to decide the other 
errors assigned, as they may not again arise in a subsequent trial. 
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For the error in overruling the demurrer to the complaint the judg- 
ment ought to be reversed. 


Per Curiam. 
It is therefore ordered upon the foregoing opinion that the judg- 
ment below, be, and the same is in all things reversed at appellee’s 
costs. And that the cause be remanded, with instructions to the 
court below to sustain the demurrer to the complaint, grant the 
plaintiffs leave to amend, if desired, and for further proceedings. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


LUEDERS 
US. 


HARTFORD LIFE AND ANNUITY INS. CO.* 


The policy on the assessment plan stipulated that it would assess and collect 
one dollar from each certificate-holder within ninety days and pay the same 
to the legal representatives of the insured, not to exceed the amount of $1,- 
000 on each certificate. 

Held, that where suit is brought on such a policy, in the absence of pleadings 
and proof that the sum should be reduced, the suit should be for the maxi- 
mum amount insured, 


The policy was on the assessment plan, and the certificate pro- 
vided that in case of the death of the insured, and on notice being 
given to the president and secretary of the company it will within 
ninety days thereafter assess and collect one dollar each from the 
holders of all like certificates, and pay the same to the legal repre- 


* Decision rendered May, 1882. 
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sentatives of the insured, not to exceed the amount of $1,000 on each 
certificate. The husband of the beneficiary held five such certifi- 
cates and her executor sued for the maximum sum on each, with in- 
terest, and obtained judgment. The question raised on the motion 
for anew trial was that the declaration of the petition sets out an 
absolute contract of insurance, whereas, as defendant claims, it was 
only a contingent or conditional one, and that plaintiff cannot recover 
on that declaration. 


Treat, J. 

Under the insurance statutes of Missouri, the defendant estab- 
lished an ageucy in this State, subject, of course, to the provisions of 
said statutes. It is contended that the contract sued on does not 
permit recovery of any sum when loss occurs, except to the extent 
of assessments to be made upon the number of issued certificates ; 
consequently the plaintiff must aver and prove the number of such 
outstanding certificates ; the judgment to be limited thereby, not- 
withstanding the amount insured. The case referred to in Connect- 
icut reports {Curtis vs. Mutual Benefit Life Ins. Co., 1880], goes 
very far in that direction, indeed, is directly in point. 

It is not proposed to analyze the various cases in England and the 
United States which seemingly bear on like policies. The contract 
sued on is somewhat anomalous. It is presumed that it contem- 
plated some available measure of indemnity. When a loss occurs 
under it, and satisfactory proots thereof are made to the president 
and secretary, their duty to make the required assessment ensues, 
according to its express terms. If they fail to perform such duty, 
shall the other party be remediless? As to what legal proceedings 
might then prevail it is not necessary now to discuss. This suit is to 
establish plaintiff's rights in a case where the company denies that 
he has any rights whatever. The contract contemplates on its face 
that final judgments may have to be made ; and whether it did or 
not, the parties aggrieved would have their legal remedy in the 
proper courts. 

It is necessary for the plaintiff to prove a valid loss, the amount to 
be recovered therefrom after judgment being dependent, possibly, 
on subsequent events, viz., how much may be collected on the re- 
quired assessments. Shall the suit at law be based, as to damages, 
on the number of outstanding certificates, irrespective of what may 
be collected from assessments thereon within ninety days? Enough 
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appears to show that more than 22,000 certificates of the class named 
have been issued, scattered, it may be, over many States. It is best 
known to the company who and where are the certificate-holders, 
and if plaintiff’s rights to a judgment on a disputed loss is to be lim- 
ited by the number, etc., of outstanding certificates, it would seem 
that defendant should set up the limit as to the number, ete., lapsed 
or otherwise. 

There are many strange provisions in the contract. It is made by 
a corporation, which it is contended, has subdivided itself into de- 
partments for the conduct of distinct branches of business, on some 
of which it is directly and positively liable, and others only contin- 
gently liable, and on others liable, as in this case, only in such a way 
as to become a mere agent to collect from its policy-holders what as- 
sessments they may be liable to for losses occurring. Possibly such 
may be the true construction of its differing contracts and of its 
corporate obligations ; but this court is not prepared so to hold. 
There must be some one answerable at law for the contracts it makes, 
and judgments on such contracts must be against the corporation ; 
but why, if merely an agent? In the absence of any proof to the 
contrary, the sum recoverable should be against the corporation for 
the maximum insured. Any other rule would make this insurance 
scheme a mere delusion and snare. 

It may often happen that the corporation disputes all liability, and 
hence refuses to make any assessment, as in this case. When such 
a dispute is submitted to a court of law and the judgment is against 
the corporation, who shall respond to that judgment? If the loss 
had been admitted orignally and assessment made on the certificate- 
holders, and the amount collected paid over within ninety days, as 
the contract contemplates, no great difficulty might have occurred. 
Surely, the commencement of this suit did not so fix the obligation 
of other certificate-holders as if by a lien that they and they alone 
would be answerable, and only for the result of this judgment. The 
scheme, if it be as contended, is vague and indeterminate : first, as 
to the amount of loss recoverable, and, second, in the event of litiga- 
tion, against whom and to what extent judgment shall be enforced. 
If judgment is to be against the corporation, for what amount shall 
it be rendered and how shall the amount be ascertained? If the 
assessment is to be made only on certificate-holders existing at the 
time of loss happening, how is it as to those who fail to pay? Who 
shall collect from the delinquents, and when? What becomes of a 
judgment for a certain amount? If the judgment has to be for an 
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amount equal to the number of certificate-holders, how about pay- 
ment within ninety days, when assessments are to be collected 
equally and solely from certificate-holders scattered all over the 
country ? 

If the defendant’s theory as to the true construction of the con- 
tract when the corporation compels a suit is to obtain, then a policy 
like the present is of little worth. True, if a person, sui juris, 
chooses to make a foolish contract, he must abide by its terms ; but 
should not the contract be so construed as to make its contemplated 
benefits available ? 

Despite some decisions to the contrary, this court cannot hold 
otherwise than that when suit has to be brought the recovery should 
be for the maximum insured, unless the defendant shows by plead- 
ings and proof that said sum should be reduced. Even then, the 
strange result would follow that as to each outstanding certificate- 
holder and his responsibility, a controversy might arise. The fur- 
ther the inquiry is pursued the greater the legal difficulties pre- 
sented. The motion for new trial must be overruled. 





Armstrong vs. Mutual Life Ins. Co. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF NEW YORK. 


ARMSTRONG 


Vs. 
MUTUAL LIFE INS. CO., or New Yorx.* 


An endowment policy was issued upon the application of A., stipulating to pay 
the sum insured to him or his assigns at the end of the endowment term, 
or to his legal representatives in case of his previous decease. A. imme- 
diately executed an assignment to H., who had induced him to insure, and 
who paid the premium, and the policy and xssignment were delivered to 
H. by the company. A. shortly after died at the hands of H., who induced 
him to insure for the purpose of procuring the money. 

lleld, that parol evidence was not admissible to vary the language of the con- 
tract by showing that the real contract was with H. 

Hel], that the administrator of A. is his legal representative, and is entitled 
to recover the amount in the absence of sufticient ground to defeat a 
recovery. 

Held, that if A. parted with the contract to H., so that the insurance was to 
H. only, there could be no recovery on the part of any person, for H. could 
become entitled to nothing from his crime. 

Held, that the payment of premium by H. would not make the contract his, 
but the contract may be so assigned as to make the assignee an appointee to 
receive the funds when by its terms it is assignable. 

Held, that the assignment to H. conveyed only that branch of the contract ex- 
pressed to be assignable, which was the right to receive the endowment 
at the end of the term, and such right could not extend beyond the insur- 
able interest of the assignee, which was not here shown to be anything. 

Held, that the right to receive the money in case of previous death, did not pass 
by the assignment, but was left in A., and accrued to his representative 
who, as A., was an innocent party, was entitled to recover, notwithstand- 
ing the fraud of H. 


Hersert T. Kercnam, jor Plarntiff. 
JosepH H. Caoate and Prescorr Hatt Burier, /or Defendant. 


*Devision rendered May. 1882 
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Wueerer, J. 

This was an action of assumpsit upon a policy of insurance issued 
by the defendant upon the life of John M. Armstrong, the plaintiff's 
intestate, and has now, after verdict for the plaintiffand before judg- 
ment, been hear upon a motion of the defendant for a new trial, in 
review of questions of law. 

The policy was issued upon an application signed by Armstrong, 
and in its operative and material parts in question ran: ‘“ The 
Mutual Life Insurance Company of New York * * * * in considera- 
tion of the application for this policy of insurance * * 
every person accepting or acquiring any interest in this contract * 
* * warrants * * * to be the only statements wpon which this con- 


which * * 


tract is made ; and * * * of the payment * * * at the date here- 
of * * * and of the payment * * to be made * * * during the 
continuance of this contract, does promise to pay to John M. Arm- 
strong, of Philadelphia, Pa., his assigns,on the 8th day of December, 
in the year 1879, the sum of ten thousand dollars * * * at the of- 
fice of the company, in the City of New York, or if he should die be- 
fore that time, then to make said payment to his legal representatives. 
* * * Tf any statement made in the application for this policy be 
in any respect untrue, the consideration of this contract shall be 
deemed to have failed, and the company shall be without liability 
under it. The contract between the parties hereto is com- 
pletely set forth in this policy and the application therefor, taken 
together. * * * 


* * 


If any claim be made under an assignment, 
proof of interest to the extent of the claim will be required. Arm- 
strong executed an assignment of the policy to Benjamin Hunter, 
and left it with the company, and both were delivered by the com- 
pany to Hunter. Armstrong died ; and from the evidence received 
and that offered, it is to be taken that he died by the hands of Hunter, 
who planned his death before the insurance, induced him to effect it 
and make the assignment, paid the first and only premium that was 
paid, and took his life for the purpose of obtaining the money on this 
and other policies. They were not related in any way, and no evi- 
dence was introduced or offered of any interest in fact which Hunter 
had in the life of Armstrong. ‘The second defense set out in the de- 
fendant’s pleadings alleges that Hunter, “ being, or pretending to be, 
a creditor ” of Armstrong, did so and so, and the defendant offered 
evidence to prove the facts set forth in that defense, without offering 
to prove that he was a creditor any more than that he pretended to 
be ; and this was not understood to be and is not now understood to 
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have been any offer to prove any fact of indebtedness or other inter- 
est. The defendant requested the court to instruct the jury that if 
the company made no contract with Armstrong, or if the real contract 
was between the company and Hunter, or if the policy was in fact 
made and issued for the benefit of Hunter, the plaintiff could not 
recover. These instructions were not given, and no question was 
submitted to the jury upon those aspects of the case. The principal 
questions are whether the facts stated would defeat the plaintiffs 
recovery, and whether these instructions ought to have been given. 

There is no evidence in the case of any intent to defraud or want 
of good faith on the part of Armstrong, and none was offered to be 
shown, nor any claim made that there was such. The misconduct 
and criminality relied upon for defense were wholly on the part of 
Hunter, and Armstrong was only his victim. 

The first two of these instructions could not be given without sub- 
mitting to the jury questions of contradiction or variation of the pol- 
icy, which would be a subversion of one of the most important prin- 
ciples of the law of evidence relating to the effect of written con- 
tracts—that parol proof is not admissible to alter, contradict, enlarge 
or vary them—and not only would violate the ordinary presumption 
of law that the stipulations of the parties are written down in such 
contracts as finally settled upon and intended, but also the express 
provisions of this contract that the whole contract and its inducing 
statements are contained in itself. The other request would submit 
the effect of the contract and assignment to the jury. when such con- 
struction, when the facts to which the instruments apply are ascer- 
tained, is always for the court. The whole of this part of the case 
must depend upon the true legal effect of these contracts. The de- 
fendant promised Armstrong to pay his legal representatives ten 
thousand dollars if he should die before December 8, 1897. He did 
die before that day. The term representatives, or legal representa- 
tives, which is the same thing, for none but legal would be intended, 
indicates the administrator. Mason vs. Colburn, 99 Mass., 342. The 
plaintiff is the administrator in Pennsylvania, the place of the domi- 
cile, and in New York, the place of the contract, although some ques- 
tion was made about the effect of the letters in the latter place. She 
has brought this suit upon this contract, and upon these facts is en- 
titled to recover, unless something further is shown to defeat it. If 
he parted with this contract to Hunter, so that his life was insured to 
Hunter and to Hunter only, from the issuing of the policy to the day 
named, it is plain that no one could recover for his death. Not Hun- 
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ter, for he criminally caused the death and could become entitled to 
nothing by his crime. Not the administratrix, for she would have 
nothing to recover upon, and could acquire nothing from Hunter, for 
he could confer no greater right than he had. The contract was with 
Armstrong, and ran to his representatives, who would be included in 
him ; so it was doubtless at his disposal. So the question is whether 
he did dispose of it to Hunter. The payment of the premium by 
Hunter would not make the insurance his. Triston vs. Hardey, 14 
Beav., 232 ; Adtna Life Ins. Co. vs. France, 94 U. S., 561. The ques- 
tion must turn upon the construction of the written instruments. 
Choses in actions were not assignable at common law, although for a 
valuable consideration paid they were assignable in equity. Bouv. 
Bac. Abr., assignment D., obligation A.; Winchester vs. Hackley, 2 
Cranch, 342. 

There is, however, no cause of action accrued upon a policy of life 
insurance until the death insured against happens. Still there is no 
question but that the accruing right may, with the consent of the in- 
surer, be transferred so that when it does accrue it will accrue to the 
assignee, and become a right of action in his favor ; nor but that be- 
fore it accrues it may be so assigned as to make the assignee an ap- 
pointee to receive the funds. Page vs. Burnstine, 102 U. S., 664. 
Nor but that after it has accrued it may be assigned in equity like 
other rights of action not made negotiable in terms. These limita- 
tions do not apply to contracts made negotiable in terms, like notes 
or bonds payable to the bearer or to the order of the payee named. 
These policies commonly run to some person and his or her execu- 
tors, administrators and assigns. There are many cases in which 
they have held to be assignable, but stress is laid upon that form. In 
New York Life Ins. Co. vs. Flack, 3 Md., 341 ; 1 Bigelow Ins. Cas., 
146, Le Grand, C. J., laid stress upon the word assigns. In Pome- 
roy vs. Manhattan Life Ins. Co., 40 Ill, 398, Walker, C. J., said: 
“ The policy declares in terms that it is assignable. It provides for 
the payment of the money to the assured or to her assigns. So far 
then from such an instrument being prohibited it is authorized by 
the terms of the policy.” In Mutual Protection Ins. Co. vs. Hamil- 
ton, 5 Sneed, 269, McKinney, J., said: ‘“ By the terms of the policy 
the contract is with the assured, his personal representatives and as- 
signs, and the promise in fact and in law is to pay the money to the 
personal representatives or the assigns as the case may be.” And in 
Emerich vs. Coakley, 35 Md., 188, Grayson, J., said: ‘So far from 
an assignment being prohibited by the terms of this policy, the . 
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amount of the insurance is made payable to her and her assigns.” 
In Koshkonong vs. Burton, Supreme Court of the United States (14 
Ch. L. N., 260), the expression of opinion whether the phrases pay- 
able to the order of some person, or payable to some person or his 
order, would in a statute include a contract. payable to a railroad 
company or its assigns, was expressly waived in the opinion of the 
court by Mr. Justice Harlan. A general assignment of all insur- 
ance policies, where the assignor has some which are assignable and 
some not, will not carry those not assignable nor such as would be 
made void by assignment. Lazarus vs. Commonwealth Ins. Co., 19 
Pick., 81. This assignment is to be looked at in the lieht of these 
principles. One branch of the contract ran to Armstrong and his 
assigns, the other to his representatives, one was by its terms assign- 
able and the other not, and by general words he assigned. The two 
expressions stand side by side in the instrument, so that their differ- 
ence is apparent. According to these principles it would seem to 
follow that the assignment was intended to ca ry the branch made to 
be carried, and not the branch not so made ; that the general words 
of the assignment are restrained by the particular words creating the 
subject of the assignment. The assignment could not rise higher than 
the instrument assigned. And further the instrument itself limits 
the right to be passed to assignees. Such right could not extend be- 
yond an interest in the life of the assured which could be proved. If 
the interest was that of a creditor, it would be limited by the amount 
of his probable debt. Cammack vs. Lewis, 15 Wall., 844 ; Thatch 
vs. Metropol. Ins. Co., 11 Fed. Rep., 20. As no debt is shown, no in- 
terest is shown, and nothing is shown to have passed to the assignee. 
What did not pass to the assignee was left in Armstrong, and accrued 
to his representative, the plaintiff. As Armstrong was innocent, no 
right of his or of those claiming through him, would be cut off by 
the wickedness of Hunter. : 

The motion is overruled, judgment is ordered upon the verdict, 
and the stay of proceedings is vacated. 

Other questions were saved by exceptions taken at the trial and al- 
lowed, but they have not been argued or relied upon in this 
hearing. 


Annotutions on the above case by the Editor of the Insurance Law Journal. 


The conclusion reached by the court in this case, has been a surprise to 
many who assumed that a contract so completely conceived in fraud, and 
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resulting in the commission of the highest crime known to the law was void 
in toto, Tt is assumed by the court that the contract was at first the bona 
Jide property of Armstrong, who subsequently assigned to Hunter whatever 
interest he could rightfully claim in the endowment. Was this the correct 
legal interpretation of the transaction ? It has been repeatedly held in this 
State and elsewhere, that when the contract has been fully executed and is- 
sued the title is in the beneficiary named, and the party procuring it receives 
it, if at all, only as the representative of the beneficiary. Gosling vs. Cold- 
well, Tenn. S. C.; Trager vs. La. Eq. Life Ins. Co., 9 Ins. L. J., 817; 
Ricker vs. Charter Oak Life Ins. Co., 2 Minn., 101 ; Martin vs. Franklin 
Ins. Co., 9 Vroom, 140 ; Mallory vs. Ins. Co., 1 Ins. L. J., 800 ; Barry vs. 
Equitable Assur. Soc.. 4 Ins. L. J., 920; Fowler vs. Butterly, 9 Ins. Law 
Journal, 329. 

But this doctrine is grounded on the intention of the parties at the time 
of executing the contract. It assumes that the act of procuring and aceept- 
ing the issue of the policy expresses the intention cf making a completed 
contract in favor of the beneficiary. ‘‘Taking the delivery of the policy 
from the company under these circumstances,” said the court in Ricker vs. 
Charier Oak Life, supra, ‘‘can only be construed as an act of acceptance 
for the designated beneficiaries. Such conduct on the part of the husband 
and father was both natural and proper, and it raises no presumption against 
the theory of a completed transaction as evidenced by his other acts.”” See 
also Hu chings vs. Minor, 46 N. Y., 456. 

The Supreme Court of Connecticut in Lemon vs. Ins. Co., 1 Ins. L. J., 
520, said, ‘‘it is not claimed that the mere fact of making the policy pay- 
able to Miss Lemon, without more, vested in her a complete title. The 
courts of Wisconsin, Missouri and New Jersey, have refused to admit that 
the party paying the premiums and holding the policy have no further con- 
trol of it after it issue. Gambs vs. Covenant Mut. Life Ins. Co., 1 Ins. L. 
J., 838 ; Kerman vs. Howard, 23 Wis., 108 ; Landrum vs. Knowles, 22 N. 
J. Eq., 594. 

It will not be denied in the present case that the contract was not com- 
pleted until the premium had been paid and delivery made to Hunter. Un- 
til that time it was ‘a mere negotiation, which the parties had a right to 
abandon. Armstrong had made an application which had been accepted by 
the company and a policy prepared. But coupled with that policy was an 
assignment intended to convey all the interest of the assignor to Hunter. 
These instruments had been prepared upon the request of Hunter, and sole- 
ly for his benefit. While the premium was unpaid and they remained in 
the hands of the company they conveyed no rights to any party. Arm- 
strong’s representatives were not parties. They could not have claimed the 
instruments upon tender of the premiums, nor probably could Armstrong 
himself. The company held as a trustee for Hunter a policy and assign- 
ment, intended to make him the sole beneficiary upon payment of the pre- 
mium. These were thenceforth the only two contracting parties, with full 
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power before te delivery of the instruments to make any disposition what- 
ever of them. Hunter completed the transaction by paying the required 
premium and accepting what was intended to be an insurance to himself. 
Had he been an honest creditor and the transaction untainted with fraud, 
would he not have been entitled to compel a reformation of the instrument 
to conform to the intention of the parties? If so, is there not strong 
ground for saying that the whole transaction, incinding the issue of the pol- 
icy, coupled with the assignment, was purely in the interest of Hunter ? The 
ease differs from those cited above in this, Hunter did not accept simply a 
policy of which an assignment was subsequently executed, but he accepted 
the two as part of one transaction. 'The whole was tainted with the fraudu- 
lent intent of Hunter, and it is difficult to see how other parties could acquire 
any valid legal interest. 

But the answer given by the court t> this argument, is that parol evidence 
is inadmissible to vary the written contract. What was the contract in this 
case ? It was not simply a policy, but an assigned policy. This was the 
form which it presented at the moment of itscompletion. The language of 
the assignment conveyed the entire interest of Armstrong to Hunter. That 
interest at the time of the assignment involved the entire control and dis- 
position of the policy ; it was not then an executed contract. Armstrong 
had the same power to convey by assignment as by nomination of the bene- 
ficiary in the body of the instrument. On the other hand the contract it- 
self was in two parts, one payable to his representatives, the other to his 
assigns. If the assignment on its face did not carry both, was there not 
an ambiguity in the language of the two instruments, which would author- 
ize the introduction of external evidence ? 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marcu Term, 1882. 


GEORGE SAMPSON er. 
Us. 
SECURITY INS. CO. 


The insured property was described as situated ‘‘in the chambers of Rand, 
Avery & Co., in stone, brick and iron building, No. 117 Franklin Street.” 
The entrance at this number was only to upper stories, known as the John 
Ritchie Buildings,of one general structure known as the Franklin Buildings. 


Held, that the policy covered property in the chambers of R., in other parts of the 
Franklin building which were separated simply by party walls through 
which doors were cut and whic were used in connection with those of the 
chambers in the Ritchie Buildings. 

Held, that the policy did not cover goods in that portion of the chambers lo- 
cated in the Miller Building, which was an entirely distinct building al- 
though connected with the entrance at No, 117 Franklin Street. 


Devens, J. 

The property insured was situated “in the chambers of Rand, Av- 
ery & Company, in stone, brick and iron building, No. 117 Franklin 
Street, Boston.” The defendant contends that the only property in- 
sured is that found in those chambers which were in the John 
Ritchie Building, which building formed a part of the Franklin 
Buildings, which were erected as one structure and each part of 
which had entrances on Federal Street upon the ground ; that 117 
Franklin Street was a separate building from those portions of the 
Franklin Buildings which abutted alone on Federal Street. The 
words do not require so narrow a construction as this. No. 117 
Franklin Street was an entrance only to upper stores, the fifth story 
of all the structure known as the Franklin Buildings, to which it 
gave access, being occupied by the plaintiffs for their business. 





1882.] Sampson et al. vs. Security Ins. Co. 449 


Conceding that the words “ chambers of Rand, Avery & Company,” 
are not to be separated from those which follow them, these latter 
may well mean that the chambers are situated in the stone, brick 
and iron building, to which an entrance is found at No. 117. There . 
is no necessity for separating those which are in the other portions of 
the same structure from the chambers in that portion of the Frank- 
lin Buildings, because party walls for safety, convenience, or to indi- 
cate separate ownership divide the structure when doors have been 
made between and the chambers have been used together for differ- 
ent parts of the same business. Upon this part of the case it seems 
to us that the learned judge was in error, and that the plaintiffs 
should have been permitted to recover for the small amount of goods 
of the value of five dollars which were situatein the upper story of 
the Franklin Buildings at the time of the fire. 

Whether the plaintiffs shall recover for those goods which 
were in that portion of the chambers which were in the “ Miller 
Building ” is a more difficult and to the parties a much more impor- 
tant matter. The “ Miller Building” was not only separated by 
partition walls with independent means of access to Federal Street, 
but was a building entirely distinct from the Franklin Buildings. 
It was not built at the same time, nor did it present the same ap- 
pearance. The levels of floors were different, and it was separated 
from the Franklin Buildings, not by a partition wall, but by two 
walls which were separate and independent, belonging respectively to 
each structure. If the plaintiffs may recover for the property here 
situate, it would seem that they might also for property used in their. 
business in any set of chambers which could be connected with the 
entrance at No. 117 Franklin Street, provided only they were in a 
stone, brick and iron building. It is in substance the contention of 
the plaintiffs that the operative words are “the chambers of Rand, 
Avery & Company,” and that the only office of the rest of the 
phrase is to describe them as being reached by or having an access 
at No. 117 Franklin Street. But the number applies to a building 
described, an | while, as the number is used to indicate an access to 
chambers in upper stories, it may be applied to all in that structure, 
it cannot be to such in other structures, even if by means of doors 
made through the walls of such structures, access may be gained to 
them. Were the only words which follow “chambers of Rand, Av- 
ery & Company,” the words “No. 117 Franklin Street,” it might -be 
held that all that was intended was to describe the access to them ; 
but these words are used not for this purpose, but to describe the 
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access to the “stone, brick and iron building” in which the cham-’ 
bers are. They cannot be rejected or transposed. 

The rule that words may be rejected where they are clearly incon- 
sistent with the rest of a description has no application, as it is en- 
tirely possible that the plaintiffs might have covered the property in 
their chambers in the Franklin Buildings, and that in the chambers 
in the Miller Building by different policies. The description has no 
ambiguity, nor is any latent ambiguity developed when we seek to 
apply it to the facts, although as thus applied the property which the 
plaintifis had in the Miller Building is not covered. When the 
words of a description can be satisfied, to reject a part would be to 
give a different interpretation to the contract from that which the 
parties have expressed, and therefore, we must believe, intended. 
Admit that we have a clear description when the words are stricken 
out, we have no right to strike them out if they can be construed 
where they are found. The description of the mode of occupation 
of the premises where the insured property is situate is of great 
value ; if any inconsistency were found between this and the locality 
named there would be much ground for contending that the former 
should control, but no such inconsistency here appears. 

The plaintiffs consider that the case is not distinguishable from 
Blake vs. Exchange Ins. Co., 12 Gray, 268. The policy there cov- 
ered personal property in “the brick building situate on Main Street 
in C., known as D. & Co.’s car factory.” As thus written it was 
held to cover goods in a building erected as a wing against the 
wall of D. & Co.’s car factory on Main Street, with an opening 
through the wall usually clesed by an iron door, both wing and main 
building being used for manufacturing cars and known as “D. & 
Co.’s car factory.” But the wing of a factory, one of whose walls is 
also that of the factory itself, deemed, used and known as a part of 
the factory certainly differs materially from an independent building, 
although used in connection with another. 

A majority of the court are therefore of opinion that the learned 
judge rightly ruled for the defendant so far as the property in the 
Miller Building is concerned. 

The result is that the verdict must be set aside and a new trial or- 
dered, unless the defendant shall consent to a verdict for the plaint- 
iffs in the sum of five dollars. 

Ordered accordingly. 
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COURT OF APPEALS OF NEW YORK. 


ATTORNEY-GENERAL 
US. 


NORTH AMERICA LIFE INS. CO.* 


An order of the New York Superintendent of Insurance, allowing the receiver 
of a life company certain commissions before his service had evep ap- 
proached completion, and without the hearing of parties in interest was 
premature and ex parte. 


It is within the power of the court to review such an order and to disallow it. 


The registered policy fund was assets on which commissions to the receiver 
were allowable. 


Premium notes and loans which were merely offsets to amounts due to policy- 
holders, were not assets on which commissions were allowable. 


Money advanced for taxes, which was afterwards returned, was not a proper 
subject for commissions. 


Expenses of the receivership should be apportioned between the general and 
registered policy funds. 


Loans by the receiver through brokers without the sanction of the court, is a 
breach of trust. But where the receiver has acted in good faith and no 
harm has resulted, he need not be charged with a larger interest en the 
loans than that obtained. 


Wriuiam D. Wurttne, of Counsel for Policy-holders. 

The receiver was not entitled to commissions on premiums wrong- 
fully received after failure of the company and which he was re- 
quired to return. He was not entitled to commissions on the pre- 
mium notes and loans. The notes were not collected and were not 
collectible. They were not an independent indebtedness which 
could be sued on. They were simply reductions of the amounts in- 
sured by the policies. Their character was wholly different from 
that of the stock subscription notes in Van Buren vs. Chenango Ins. 
Co. He was not entitled to commissions on deductions from the face 
of death claims of premiums which would have been due in the in- 


* Decision rendered May 2, 1882. 
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terval, which was a mere fictitious item. He was not entitled to com- 
missions on money advanced to pay taxes and received back after- 
wards, otherwise he would only have to loan and receive back the 
fund enough times, to claim the whole as a commission. 

The discretion given to the superintgndent to fix the compensation 
of the receiver is not to be arbitrarily and wantonly exercised, but 
intelligently and judicially, and his action is subject to the review of 
the court. Gardner vs. Tyler, 4 Abb., U. S., 468 ; Green vs. Bryant, 
101 Mass., 567, 570 ; Muller vs. Pondu, 6 Lans., 474, 482 ; Edwards 
on Receivers 643-660. 

No part of the expenses of winding up should be charged to the 
registered fund, because it is nothing but a collateral held in trust 
by the superintendent for the security of policy-holders. It is dis- 
tributed through the receiver as a mere convenience. It was not 
assets of the company after the failure, but the title vested in the 
superintendent as trustee. Like the ordinary deposit, it should be 
exempt. Ruggles vs. Chapman, 59 N. Y., 163 ; In re Guardian Life, 
13 Pfun., 115. 

The receiver was chargeable with interest on money improperly 
drawn from the fund on his personal account. He was not entitled 
to commissions until the settlement of his account. 2 Wait’s Pr., 243 ; 
High on Receivers, 515 ; Redfield on Surrogate, 708. 

Personal loans of the fund on collaterals and through brokers, con- 
cerning which no specific accounts could be produced, were wrong- 
ful, and he should be charged with legal interest therefor. High on 
receivers, § 797, 803 ; 2 Wait’s Pr., 250 ; Utica Ins. Co. vs. Lynch, 
11 Paige Ch., 520 ; Bourne vs. Maybin, 3 Wood’s R., 724 ; Corey vs. 
Long, 43 How. Pr. R., 492 ; Perry on Trust, 569, and cases cited. 


R. J. Mosss, for Policy-holders. Sutaining the same points. 

The receiver was rightly charged with full legal interest for invest- 
ments wrongfully made. 4 Hare, 500 ; 1 Deg. & Sm., 314 ; Robinson 
vs. Robinson, 1 Deg. & M. & G., 247 ; Knott vs. Cottee, 16 Beav., 80; 
Schieffelin vs. Stewart, 1 Johns ch., 620 ; Dunscombe vs. Dunscombe, 
1 John Ch., 508 ; Manning vs. Manning, 1 John Ch., 527. 


Witu1uM Barnes, and Luctus McApam, for Policy-holders. Sustain- 
ing the same points urged by Messrs. Wurtina and Moszs. 


R. W. Pecxuam, for Receiver. 
The court had no jurisdiction to set aside the commission allowed 
by the superintendent. Attorney-Gen. vs. Atlantic Mutual Life Ins. 
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Co., 77 N. Y., 336 ; Attorney-Gen. vs. N. A. Life Ins. Co., 80 N. Y., 
152. If such power of review exist it must be by certiorari. People 
vs. Assessors, 39 N. Y., 81 ; People vs. Police Dep., 72 N. Y., 415. 

The amount allowed, of five per cent, was reasonable and fully 
earned. Gardner vs. Tyler S. Keyes, 505 ; Kerr on Receivers, 216. 

The allowance was neither premature nor ex parte. The term 
assets included the securities coming from the superintendent to the 
receiver. The Statute Ch, 442 of 1879, does not touch the case which 
is governed by the law of 1869. 

The notes and loans were an asset, they were property of the com- 
pany none the less because used as a set-off. The receiver was en- 
titled to commissions on the sum paid for taxes, which was by order 
of the court and for which an equivalent amount was afterwards re- 
turned to him through the superintendent. 

The loans made through the brokers by the receiver were not to 
them on their personal security. They acted simply as his agents 
with instructions to loan only on collaterals that were absolutely safe. 
They were justifiable loans. King vs. Talbot, 40 N. Y., 76 ; Adair vs. 
Brimmet, 74 N. Y., 5389 ; Ormiston vs. Olcott, 23 Alb. L. J., 275. 

The general fund should not be taxed with all the expenses, but 
they should be fairly apportioned, in view of the fact that the regis- 
tered fund added heavily to the expenses. 


F incu, J. 

Sufficient reasons have been assigned for directing a reconsidera- 
tion by the Insurance Department of its order, fixing the compensa- 
tion of the receiver in this action at five per cent upon the amount of 
assets of the company which should come into his possession. That 
order was premature ; it was made before the services of the receiver 
had even approached completion, before commissions were earned or 
payable, when it was*not certain that the officer would complete his 
duties, when the amount of care and labor required could only be 
estimated and could not be known, and when any just ground of 
judgment was hidden in the uncertainties of the future. It was ex 
parte. Nobody interested in the disposition of the assets had notice 
or an opportunity to be heard. The receiver wrote a letter request- 
ing an allowance of five per cent, and the superintendent wrote an 
answer granting it and although its consequence was to take from 
the fund, according to the receiver’s claim, about sixty-eight thou- 
sand dollars, nobody was allowed opportunity to object or to influence 
the important and serious decision. It seems to have been made under 
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a misapprehension. The receiver represented in his letter that the 
amount of assets likely to come into his possession would be about 
six hundred thousand dollars. He now claims commissions upon 
more than double that amount. It is probable that his estimate was 
made in good faith, possibly because at the time he did not consider 
the fund in the possession of the Insurance Department subject to 
commissions, but nevertheless we cannot be certain that the mistake 
was immaterial and had no effect upon the judgment of the superin- 
tendent. A decision thus made and producing a result so serious 
ought not to stand. 

But it is said that it must stand ; that there is no remedy ; that 
the action of the superintendent is conclusive, and the interference 
of the courts is arbitrary and without authority. The argument is 
that under the statute (Laws of 1869, chap. 902, § 13) the compen- 
sation of the receiver is to be fixed by the superintendent ; and as 
no notice is expressly required to be given and no time or occasion 
specified for the performance of the duty, the officer charged with it 
is the sole and only judge of the proper time, the suitable occasion and 
the rate or amount to be awarded. We do not assent to that doctrine. 
The receiver is the officer of the court ; it made him and can unmake 
him. He has no independent authority or power. He is the mere 
agent or instrument through whom the law takes into its own cus- 
tody the assets and property of the insolvent corporation, closes its 
business and makes final distribution. The receiver is under the 
control of the court. He can do nothing without its orders. When, 
at the end of his duty, he presents his accounts, his proper compen- 
sation is to be determined by the court unless some statute has fixed 
it, or bestowed the authority elsewhere. In the present case he comes 
before the court to settle and surrender his trust. Upon the ques- 
tion of compensation he sets up the decision of the superintendent. 
He brings it into court and claims under it, and so it comes before 
the court. He subjects it to the scrutiny which that tribunal has a 
right to exercise and cannot justly withhold. He brings it there as 
controlling and conclusive, and claims the benefit of it, and that ques- 
tion is fairly presented and must be determined before the distribution 
can be made which it is the duty of the court tomake. And so the jur- 
isdiction of the superintendent and the regularity of its exercise are 
both before the court and both involved in its legitimate inquiry. 

The statute thus invoked does one of two things and must be con- 
strued in one of two ways. It either authorized the superintendent 
to fix the rate of compensation in advance, or to determine the 
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proper compensation when the service had been performed. We 
think the latter is its only true and just construction. A statute may 
fix a rate of compensation in advance, applicable to a given class of 
cases, and without reference to a particular individual or specific cir- 
cumstances. But where an officer is authorized to fix the compen- 
sation for services of another officer, to be thereafter rendered, and 
such services necessarily run over long time and may be widely dif- 
ferent in different cases, and deserving, consequently, a different treat- 
ment, we think the authority confers power to fix compensation for 
services rendered, and not a rate of compensation for services to be 
rendered in the future. The act of the superintendent is, in its 
nature, judicial. He is to act upon existing facts and estimate the 
value of services which have been rendered and therefore can be 
known and measured. When it appeared that the judgment invoked 
by the receiver was not such asthe statute contemplated, and in 
addition, that it was obtained without the knowledge of parties in- 
terested, and upon a mistaken statement of assets, naturally tending 
to affect the mind of the superintendent, the court had a right to 
deny to its officer the benefit of the decision he claimed, and say to him, 
that if he desired the benefit of the statute and preferred the estimate 
of the superintendent to the valuation of the court he must go back 
and get it, obtain it upon the basis of services substantially com- 
pleted, and therefore capable of being accurately known ; obtain it 
fairly upon facts correctly stated and not tending to mislead ; obtain 
it openly and with opportunity for parties interested to be heard. 
The power of the court would be very weak if it could not control 
its officer, so far as this. It does not, by such direction, disregard 
the statute or the rights of the receiver under it. It recognizes both. 
It simply requires of its own officer, for whose conduct it is largely 
responsible, that he shall avail himself of such right fairly and justly 
before he asks the court to ratify and recognize and act upon it. 

In the computation of commissions, the special fund deposited 
with the superintendent as security for registered policies and annu- 
ity bonds was treated as assets in the hands of the receiver. The 
propriety of that decision is questioned on behalf of the policy holders 
mainly because of the provision (Laws of 1869, chap. 902, § 7) that 
the receiver is to take possession of all the assets and credits of the 
company “ except the securities deposited in the Insurance Depart- 
ment.” But the next section provides (§ 8) that these securities are 
to be sold and converted into money by the receiver, superintendent 
and State Treasurer, and when sv converted the proceeds are to be 
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paid over to the receiver on his giving his receipt to the superintend- 
ent, and the former is thereupon to pay them out ; satisfying first 
the registered policies outstanding, and applying any surplus, to- 
gether with other assets of the company, to the payment of its just 
debts. We held, under this provision, that the receiver became the 
rightful custodian of the proceeds realized, that they were held by 
him in his official capacity, and their safety secured by bis bond, and 
that the superintendent could not delay their transfer until the re- 
ceiver was ready to make distribution. (Attorney-General vs. North 
A. Life Ins. Co., 80 N. Y., 155.) These proceeds were thus assets in 
the possession of the receiver, and by him received and disbursed, 
aud were properly considered such for the purpose of calculating 
commissions. 

Certain other items in the receiver's accounts claimed by him to 
be assets were denied to be such for the purposes of the computa- 
tion. The premium notes and loans on policies, amounting to nearly 
four hundred thousand dollars, were thus rejected upon the ground 
that they constituted merely offsets against the liability of the com- 
pany and were, as it was tersely expressed by the learned judge at 
Special Term, “figures, not assets.” It is now contended that this 
ruling was erroneous ; that the notes in the hands of the receiver 
were property, and the company could have sued upon them and re- . 
covered. We may grant that they were property, without necessarily 
being conducted to the conclusion that they were assets in the 
possession of the receiver for the purpose of estimating his com- 
missions. The policy-holder who had given such a note to the com- 
pany was a creditor only for the balance, and the dividend payable 
to him was to be made upon such balance. (People vs. Security Co., 
78 N. Y., 127.) As matter of fact, it follows that the proceeds of 
such notes were neither actually received by the officer, nor disbursed 
by him. What happened was a computation and payment of a 
balance, and the process was one of account rather than the receipt 
and payment of money. To allow commissions upon this class of 
items would be to give them upon receipts and disbursements hav- 
ing only a constructive, and not an actual existence. 

It was proper also to deduct from the total of assets the $22,000 
representing taxes paid upon lands sold on foreclosure of mortgages 
held by the superintendent ; otherwise the receiver would get a 
double commission upon the sum. Practically, it amounted only to 
a loan by him from general assets to the special fund which the 
latter returned to him. 
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That part of the order which apportioned the expenses of the trust 
pro rata between the general and the special fund is resisted on be- 
half of the registered policy-holders, who claim that the whole of the 
fund provided for their security should be preserved for them with- 
out diminution or abatement. Section 13 of the act of 1869, after 
providing for the manner in which the compensation of the receiver 
shall be fixed, authorizes him to employ necessary clerks and actu- 
aries, who shall be paid such reasonable compensation as he shall de- 
termine, subject to the approval of the superintendent, and then adds 
“all of which compensation to said receiver, clerks and actuaries 
shall be a charge on the funds of such company, and paid out of 
said funds.” No distinction is here drawn between the general and 
special funds of the company ; but the expenses are imposed upon 
its funds without exception or discrimination. The argument to re- 
lease the registered fund because by section 8 it isto be paid over to 
the registered policy-holders does not impress us. 

It is justly suggested that upon such construction in a case where 
all the policies were registered and the fund was just sufficient to 
meet them, there would be no provision for the payment of expenses. 
It is said in such case, there would be no insolvency and nothing for 
the receiver to receive. But the provisions of section 8 indicate that, 
although not technically insolvent in such case, its business would be 
closed and its assets distributed, because it is only where the 
actuary’s report shows that there are funds sufficient not only to pay 
the policies and obligations, but also “the legal costs and expenses 
of the receivership,” that the business of the company can be con- 
tinued. Of course, it is difficult, if not impossible, to reach absolute 
justice in the proper apportionment of expenses to the two funds, 
but the mode adopted of a pro rata distribution seems to us just and 
the best attainable. 

The remaining questions raised relate to the conduct of the re- 
ceiver in the care and investment of the funds committed to his 
charge, and which has been criticised with the effect of inducing the 
General Term to impose upon him a charge for interest beyond that 
which he admits to have been received. The case shows that he in- 
vested the funds in his hands without the direction or consent of the 
court. He should have sought its authority and acted in obedience 
to its orders. He loaned the money through the agency of a firm of 
brokers, trusting them with its possession and control without security 
of any kind, and relying solely upon their responsibility and business 
honor and integrity. While he had a right so to use his own money, 
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it was wrang to'subject trust funds to such possibilities of danger and 
the risk of loss involved. He directed these moneys to be loaned 
on call, and upon the security of sound collaterals, but kept no de- 
tailed account of such loans ; produced none kept by his agents ; 
cannot name a single borrower ; cannot specify a single loan ; fur- 
nished no facts by the aid of which the investments could be traced 
and their character ascertained ; or his agent’s statement of the 
amount of interest earned be verified. The court has nothing to de- 
pend upon but his own assertion of the amount of interest received, 
and that is stated in his account, as nearly as we can ascertain, in 
seven items, admitting its receipt generally and in gross, and aggre- 
gating nearly thirty thousand dollars, and leaving unexplained the 
sources from which it came or the particular sums which produced 
it. These things were all a violation of duty. The statute only au- 
thorizes the receiver to collect and pay. It gives no command to 
invest. Where no directions are given by the court, it is his duty 
simply to keep and protect the trust fund and hold it ready for dis- 
tribution. If parties interested desire it to be invested, they may 
apply to the court for such an order, and although they neglect to do 
so, a loan by the receiver, even temporarily, is a breach of trust. 
(Utica Ins. Co. vs Lynch, 11 Paige, 522.) He takes the fund strictly 
subject to the orders of the court, and to be disposed of by its direc- 
tion. (High on Receivers, §§ 177, 178.) He is held to great strict- 
ness in rendering his accounts and must keep them so that the fund 
can be traced (id., § 803), and they must: be clear, accurate and dis- 
tinct. (Bourne vs. Maybin, 3 Wood’s Rep., 724.) The court, there- 
fore, would have been justified in charging against the receiver the 
interest. complained of, if there was occasion for so doing. With 
serious doubt and hesitation on the part of some of us, we have in 
the end concurred in the opinion that such just occasion does not here 
exist. 

The receiver appears to have acted in entire good faith and with- 
out trace of any wrong intention. We have no reason to suspect 
him of any personal benefit in the transaction. No part of the fund 
has been lost ; it is all safe and ready for distribution. No injury 
has resulted to the parties interested, but on the contrary, it is quite 
probable, that a larger interest has been obtained than would have 
resulted from the direction of the court. Although disapproving 
what has been done, we do not think the case is one for punishment, 
because entire good faith and honesty of intention is manifest and the 
fund has been benfited and not harmed. 
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We, therefore, reverse so much of the order of the General Term 
as charges the receiver with interest beyond that received by him, 
and affirm it in all other respects, but without costs. 

All concur. 


UNITED STATES SUPREME COURT. 
Ocrosrer Term, 1881. 


Error to Circuit Court of the U.S. for the Southern District of Ohio. 


BASIL F. WARNOCK, Apministrator OF THE ESTATE OF 
HENRY L. CROSSER, Decrasep, Plaintiff in Error, 


Us. 


GEO. DAVIS anp orTHERS, comPosING THE Scioto Trust 
AssociaTIon, oF Portrsmoutu, Outro. 


C. applied to the P. company for a policy on his life and the same day entered 
into an agreement with a trust association to assign to it nine tenths of the 
policy absolutely, and to make it the appointee for receiving the remaining 
tenth which was to be subject to such disposition as the insured might di- 
rect, and on the following day the assignment was duly executed conveying 
the whole policy to the association excepting the tenth which it was con- 

 Stituted the attorney of the insured to collect and pay over to his widow, or 
in case of her death to such parties as the law might direct. On the death 
of the insured, the money was collected by the association and the tenth 
paid as directed. The administrator now sues the association for the bal- 
ance. 

Held, that the policy was assignable to the association in so far as it had an 
insurable interest, but no farther. The assignment of a policy to a party 
having no insurable interest is as objectionable as taking out a policy in 
the name of the latter. Nor is the character of the transaction changed 
because the assignment is for a portion only of the money. It is a wager- 
ing contract which the law will not allow. 

Held, that the assignment was valid to the extent of sums advanced upon its 
security or for premiums, but no farther. 


Held, that as to the rest the administrator is entitled to the balance not paid 
to the widow. 


Judgment reversed. 


Statement of the Case. 
The plaintiff is the administrator of the estate of Henry L. 
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Crosser, deceased, and a resident of Kentucky. The defendants are 
partners, under the name of the Scioto Trust Association, of Ports. 
mouth, Ohio, and residents of that State. On the 27th of February, 
1872, Crosser applied to the Protection Life Insurance Company, of 
Chicago, a corporation created under the laws of Illinois, for a pol- 
icy on his life to the amount of five thousand dollars ; and on the 
same day, entered into the following agreement with the Scioto 
Trust Association : 

“This agreement, by and between Henry L. Crosser, of the first 
part, 27 years old, tanner by occupation, residing at town of Spring- 
ville, County of Greenup, State of Kentucky, and the Scioto Trust 
Association, of Portsmouth, Ohio, of the second part, witnesses : 
Said party of the first part having this day made application to the 
Protection Life Insurance Company, of Chicago, Illinois, for policy 
on his life, limited to the amount of $5,000, hereby agrees to and 
with the said Scioto Trust Association that nine tenths of the amount 
due and payable on said policy at the time of the death of the party 
of the first part shall be the absolute property of, and be paid by, 
said Protection Life Insurance Company to said Scioto Trust Asso- 
ciation, and shall by said party of the first part be assigned and 
transferred to said Scioto Trust Association, and the remaining one- 
tenth part thereof shall be subject to whatever disposition said party 
of the first part shall make thereof in his said transfer and assign- 
ment of said policy ; that the policy to be issued on said application 
shall be delivered to and forever held by said Scioto Trust Associa- 
tion, said party of the first part hereby waiving and releasing and 
transferring and assigning to said Scioto Trust Association all his 
right, title and interest whatever in and to said policy, and the 
moneys due and payable thereon at the time of his death, save and 
except the one-tenth part of such moneys being subject to his dispo- 
sition as aforesaid ; also to keep the Scioto Trust Association con- 
stantly informed concerning his residence, post-office address and re- 
movals ; and further, that said party of the first part shall pay to the 
said Scioto Trust Association a fee of $6.00 in hand on the execu- 
tion and delivery of this agreement, and annual dues of $2.50 to be 
paid on the first of July of every year hereafter, and that in default 
of such payments the amount due by him for fees or dues shall be a 
lien on and be deducted from his said one-tenth part. 


“In consideration whereof the said Scioto Trust Association of the 
second part, agrees to and with said party of the first part to keep 
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up and maintain said life insurance at their exclusive expense, to 
pay all dues, fees, and assessments due and payable on said policy, 
and to keep said party of the first part harmless from the payment 
of such fees, dues and assessments, and to procure the payment of 
one-tenth part of the moneys due and payable on said policy after 
the death of said party of the first part, when obtained from and 
paid by said Protection Life Insurance Company, to the party or 
parties entitled thereto, according to the disposition made thereof by 
said party of the first part in his said transfer and assignment of 
said policy, subject to the aforesaid lien and deduction. 

“Tt is hereby expressly understood and agreed by and between 
the parties hereto, that said Scioto Trust Association do not in any 
manner obligate themselves to said party of the first part for the 
performance by said Protection Life Insurance Company of its 
promises or obligations contained in the policy issued on the appli- 
cation of said party of the first part and herein referred to. 

“ Witness our hands, this 27th day of February, A. D., 1872. 


“Henry L. Crosser. 
Tue Scioto Trust Association, 
By A. McFaruanp, President, 
Gerorae Davis, Treasurer.” 


On the following day, February 28th 1872, Crosser executed to the 
association the following assignment : 


“Tn consideration of the terms and stipulations of a certain agree- 
ment concluded by and between the undersigned and the Scioto Trust 
Association, of Portsmouth, Ohio, and for value received, I hereby 
waive and release, transfer and assign to said Scioto Trust Associa- 
tion all my right, title and interest in and to the within life insurance 
policy, No. 3,247, issued to me by the Protection Life Insurance 
Co., of Chicago, Illinois, and all sum or sums of money due, owing, 
and recoverable by virtue of said policy, save and except the one- 
tenth part of the same, which tenth part, after deducting therefrom 
the amount, if any, which I may owe to said Scioto Trust Associa- 
tion for fees or dues, shall be paid to Kate Crosser, or, in case of 
her death, to such person or persons as the law may direct. And I 
hereby constitute, without power of revocation on my part, the said 
Scioto Trust Association ‘my attorney, with full power in their own 
name to collect and receipt for the whole amount due and payable 
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on said policy at the time of my death, to keep and retain that por- 
tion thereof which is the absolute and exclusive property of said 
Scioto Trust Association, to wit, nine tenths thereof, and to pay the 
balance, one-tenth part thereof, when thus obtained and received 
from the said Protection Life Insurance Company, to the party or 
parties entitled thereto, after first deducting therefrom, as above di- 
rected and stipulated, the amount, if any, due from me at the time 
of my death to said Scioto Trust Association, for fees and dues. 

“ Witness my hand and seal, this 28th day of February, A. D., 1872. 

Henry L. Crosser.” [SEAL. | 


Crosser died on the 11th of September, 1873, and on the 16th of 
May, 1874, the Trust Association collected from the insurance com- 
pany the amount of the policy, namely, $5,000 ; one tenth of which, 
$500, less certain sums due under the agreement, was paid to the 
widow of the deceased. 

The presant action is brought to recover the balance, which with 
interest exceeds five thousand dollars. The defendants admit the 
collection of the money from the insurance company ; but, to de- 
feat the action, rely upon the agreement mentioned, and the assign- 
ment of the policy stipulated in it. The agreement and assignment 
are specifically mentioned in the second and third of the three de- 
fenses set up in their answer. The first defense consists in a general 
allegation that nine tenths of the policy was assigned to the de- 
fendants in good faith, and for a valuable consideration ; and that a 
power of attorney was executed to them at the time to collect the 
remaining one tenth and pay the same over to the widow of the de- 
ceased ; and that after the collection of the amount, they had paid 
the one tenth to her, and taken her receipt for it. 

The case was tried by the court without the intervention of a jury. 
On the trial, the plaintiff gave in evidence the deposition of the re- 
ceiver of the insurance company, who produced from the papers in 
his custody the policy of insurance, the agreement and assignment 
mentioned, the proofs presented to the company of the death of the 
insured, and the receipt by the Trust Association of the insurance 
money. There was no other testimony offered. The court there- 
upon found for the defendants, to which finding the plaintiff ex- 
cepted. Judgment being entered thereon in their favor, the case is 
brought to this court for review. 


Fretp, J. 
As seen from the statement of the case, the evidence before the 
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court was not conflicting, and it was only necessary to meet the gen- 
eral allegations of the first defense. All the facts established by it 
are admitted in the other defenses. The court could not have ruled 
in favor of the defendants without holding that the agreement be- 
tween the deceased and the Scioto Trust Association was valid, and 
that the assignment transferred to it the right to nine tenths of the 
money collected on the policy. For alleged error in these particu- 
lars the plaintiff asks a reversal of the judgment. 

The policy executed on the life of the deceased was a valid con- 
tract, and as such was assignable by the assured to the Trust Associ- 
ation as security for any sums lent to him, or advanced for the pre- 
miums and assessments upon it. But it was not assignable to the 
association for any other purpose. The association had no insurable 
interest in the life of the deceased, and could not have taken out a 
policy in its own name. Such a policy would constitute what is 
termed a wager policy, or a mere speculative contract upon the life 
of the assured, with a direct interest in its early termination. 

It is not easy to define with precision what will in all cases con- 
stitute an insurable interest, so as to take the contract out of the 
class of wager policies. It may be stated generally, however, to be 
such an interest, arising from the relations of the party obtaining | 
the insurance, either as creditor of or surety for the assured, or from 
the ties of blood or marriage to him, as will justify a reasonable ex- 
pectation of advantage or benefit from the continuance of his life. 
It is not necessary that the expectation of advantage or benefit 
should be always capable of pecuniary estimation, for a parent has 
an insurable interest in the life of his child, and a child in the life of 
his parent, a husband in the life of his wife, and a wife in the life of 
her husband. The natural affection in cases of this kind is consid- 
ered as more powerful—as operating more efficaciously—to protect 
the life of the insured than any other consideration. But in all 
cases there must be a reasonable ground, founded upon the relations 
of the parties to each other, either pecuniary or of blood or affinity, 
to expect some benefit or advantage from the continuance of the life 
of the assured. Otherwise the contract is a mere wager, by which 
the party taking the policy is directly interested in the early death 
of the assured. Such policies have a tendency to create a desire for 
the event. They are, therefore, independently of any statute on the 
subject, condemned, as being against public policy. 

The assignment of a policy to a party not having an insurable in- 
terest is as objectionable as the taking out of a policy in his name, 
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Nor is its character changed because it is for a portion merely of the 
insurance money. To the extent in which the assignee stipulates for 
the proceeds of the policy beyond the sums advanced by him, he 
stands in the position of one holding a wager policy. The law might 
be readily evaded, if the policy, or an interest in it, could, in con- 
sideration of paying the premiums and assessments upon it, and the 
promise to pay upon the death of the assured a portion of its pro- 
ceeds to his representatives, be transferred so as to entitle the as- 
signee to retain the whole insurance money. 

The question here presented has arisen, under somewhat different 
circumstances, in several of the State courts ; and there is a conflict 
in their decisions. In the Franklin Life Insurance Company vs. 
Hazzard, which arose in Indiana, the policy of insurance, which was 
for $3,000, contained the usual provision that if the premiums were 
not paid at the times specified the policy would be forfeited. The 
second premium was not paid, and the assured declaring that he had 
concluded not to keep up the policy, sold it for twenty dollars to one 
having no insurable interest, who took an assignment of it with the 
consent of the secretary of the insurance company. The assignee 
subsequently settled with the company for the unpaid premium. 

In a suit upon the policy,the Supreme Court of the State held that the 
‘ assignment was void, stating that all the objections against the issuing 
of a policy to one upon the life of another, in whose life he has no 
insurable interest, exist against holding such a policy by mere pur- 
chase and assignment. “In either case,” said the court, “the holder 
of such policy is interested in the death rather than the life of the 
party assured. The law ought to be, and we think it clearly is, op- 
posed to such speculations in human life.” (41 Black, page 121.) 
The court referred with approval to a decision of the same purport 
by the Supreme Court of Massachusetts, in Stevens vs. Warren (101 
Mass., 564). There the question presented was whether the assign- 
ment of a policy by the assured in his life-time, without the assent of 
the insurance company, conveyed any right in law or equity to the 
proceeds when due. The court was unanimously of opinion that it 
did not, holding that it was contrary not only to the terms of the 

contract, but contrary to the general policy of the law respecting in- 
' surance, in that it might lead to gambling or speculative contracts 
upon the chances of human life. The court also referred to provi- 
sions sometimes inserted in a policy expressing that it is for the ben- 
efit of another, or is payable to another than the representatives of 
the assured, and, after remarking that the contract in such a case 
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might be sustained, said “that the same would probably be held in 
the case of an assignment with the assent of the assurers. But. if 
the assignee has no interest in the life of the subject which would 
sustain a policy to himself, the assignment would take effect only as 
a designation, by mutual agreement of the parties, of the person who 
should be entitled to receive the proceeds when due, instead of the 
personal representatives of the deceased. And if it should appear 
that the arrangement was a cover for a speculating risk, contravening 
the general policy of the law, it would not be sustained.” 

Although the agreement between the Trust Association and the as- 
sured was invalid as far as it provided-for an absolute transfer of 
nine tenths of the proceeds of the policy upon the conditions named, 
it was not of that fraudulent kind with respect to which the courts re- 
gard the parties as alike culpable and refuse to interfere with the re- 
sults of their action. No fraud or deception upon any one was de- 
signed by the agreement, nor did its execution involve any moral 
turpitude. It is one which must be treated as creating no legal right 
to the proceeds of the policy beyond the sums advanced upon its se- 
curity ; and the courts will, therefore, hold the recipient of the 
moneys beyond those sums to account to the representatives of the 
deceased. It was lawful for the association to advance to the as- 
sured the sums payable to the insurance company on the policy as 
they became due. It was also lawful for the assured to assign the 
policy as security for their payment. The assignment was only in- 
valid as a transfer of the proceeds of the policy beyond what was 
required to refund those sums, with interest. To hold it valid for the 
whole proceeds would be to sanction speculative risks on human life 
and encourage the evils for which wager policies are condemned. 

The decisions of the New York Court of Appeals are, we are 
aware, opposed to this view. They hold that a valid policy of insur- 
ance effected by a person upon his own life, is assignable like an or- 
dinary chose in action, and that the assignee is entitled, upon the 
death of the assured, to the full sum, payable without regard to the 
consideration given by him for the assignment, or to his possession 
of any insurable interest in the life of the assured. (St. John vs. 
American Mutual Life Insurance Company, 13 New York, 31 ; Val- 
ton vs. National Loan Fund Life Assurance Company, 20 New York, 
32.) In the opinion in the first case the court cite Ashley vs. Ash- 
ley (3 Simons, 149), in support of its conclusions ; and it must be 
admitted that they are sustained by many other adjudications. But 
if there be any sound reason for holding a policy invalid when taken 
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out by a party who has no interest in the life of the assured, it is 
difficult to see why that reason is not as cogent and operative against 
a party taking an assignment of a policy upon the life of a person 
in which he has no interest. The same ground which invalidates the 
one should invalidate the other—so far, at least, as to restrict the 
right of the assignee to the sums actually advanced by him. In the 
conflict of decisions on this subject we are free to follow those which 
seem more fully in accord with the general policy of the law against 
speculative contracts upon human life. 

In this conclusion we are supported by the decision in Cammack 
vs. Lewis (15 Wall., 643). There a policy of life insurance for $3,- 
000, procured by a debtor at the suggestion of a creditor to whom he 
owed $70, was assigned to the latter to secure the debt, upon his 
promise to pay the premiums, and in case of the death of the as- 
sured, one third of the proceeds to his widow. On the death of the 
assured, the assignee collected the money from the insurance com- 
pany and paid to the widow $950 as her proportion after deducting 
certain payments made. The widow, as administratrix of the de- 
ceased’s estate, subsequently sued for the balance of the money 
collected and recovered judgment. The case being brought to this 
court, it was held that the transaction, so far as the creditor was 
concerned, for the excess beyond the debt owing to him, was a wa- 
gering policy, and that the creditor, in equity and good conscience, 
should hold it only as security for what the debtor owed him when 
it was assigned, and for such advances as he might have afterwards 
made on account of it, and that the assignment was valid only to 
that extent. This decision is in harmony with the views expressed 
in this opinion. 

The judgment of the court below will, therefore, be reversed, and 
the cause remanded with direction to enter a judgment for the plaint- 
iff for the amount collected from the insurance company, with in- 
terest, after deducting the sum already paid to the widow, and the 
several sums advanced by the defendant ; and it is so ordered. 
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FORFEITURE FOR NON-PAYMENT OF PREMIUM. 


Marion County, Indiana Superior Court. 


WILLIAM WALLACE, Apm’r 
v8. 


FRANKLIN LIFE INS. Co. 


It is competent for parties to contract that a life insurance policy shall be for- 
feited by non-payment of premiums ; or by non-payment of notes given for 
such premiums; or by non-payment of interest on such notes. Such con- 
tracts are reasonable and equity will not relieve against the forfeitures 
created by them, except upon grounds upon which it will relieve against 
other forfeitures. 

Nevertheless, equity does not favor such forfeitures and will not extend them 
nor permit them where it would be inequitable so to do. 


Where prompt payment of a premium, or premium note, or interest thereon, is 
made a condition precedent, it is not generally necessary for the company, 
in case of non-payment, to notify the insured of its election to treat the 
policy as forfeited, nor to demand payment, nor to notify him of the amount 
due or when it will become due. 


But, whether such payment be a condition precedent or a condition subsequent, 
the company must give such notice to the insured as will be sufficient at 
least to put him on his guard when it would virtually operate as a fraud 
upon him not to give such notice. 

Therefore, when, from the course of dealing or state of mutual accounts, the 
amount due to the company from the insured is known to the former, but 
not to the latter, the company cannot equitably insist upon a forfeiture by 
reason of the non-payment of such amount without previous notice to the 
insured of the amount due from him. 

A policy-holder in a mutual life insurance company paid part of his premium 
in cash, and for the residue gave a note, not payable at any specified time, 
in which it was stipulated that, on failure to pay the interest, the poliey 
should be forfeited. It was also provided in the note that the dividends 
should be applied in payment thereof. Dividends were declared sufticient 
to equal the interest for several years, but the dividends were not declared 
on any regular days, nor upon any certain or intelligible plan, and for 
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several years no dividends were declared, although there was a surplus upon 
which they might have been declared. 


The company never declared any forfeiture, and did not notify the insured of 
its determination so to do, nor of the fact that the interest had accumnu- 
lated to an amount in excess of the dividends, and retained his notes until 
his death. 


Held, that a forfeiture could not be set up after his death, and that his repre- 
sentative was entitled to recover the amount due upon the policy less the 
amount due upon the note. 


Hon. Joun A. Finca, for Plaintiff. 


Hows, J. 

The defendant is a company organized upon the mutual plan, its 
policy-holders being members and entitled to share in the dividends. 
On August 7, 1866, it issued to Eli A. Hall, plaintiffs decedent, the 
policy sued on. At the top of the policy is printed in large type, 
“ Non-forfeiting policy.” The portions of it material to this con- 
troversy are as follows : 

“This policy witnesseth that the Franklin Life Insurance Com- 
pany of Indianapolis, Indiana, in consideration of * * * the sum of 
three hundred and forty-nine dollars and forty cents to them in hand 
paid by Eli A. Hall, and the annual premium of three hundred and 
forty-nine dollars and forty cents, to be paid on or before twelve 
o'clock M. on the seventh day of August in every year, for the period 
of ten years, or until the death of the insured, should that event 
sooner occur, do insure the life of Eli A. Hall * * * in the amount 
of five thousand dollars for the term of life.” Then follows a promise 
to pay within ninety days after notice of death the said sum in- 
sured, “ deducting therefrom all indebtedness of the party to the 
company.” 

Then follows a provision that if the insured shall go beyond certain 
limits specified, or engage in certain occupations, or die in a duel, 
ete., “this policy shall be void, null and of no effect.” 

Then follow these further provisions : 

“ And it is also understood and agreed by the within assured to 
be the true intent arid meaning hereof, that if the declaration made 
by or for the said assured * * * shall be found in any respect un- 
true, then and in such case this policy shall be null and void ; or in 
case the said annual premiums (the party whose life is insured being 
living) shall not be paid on or before the several days hereinbefore 
mentioned for the payment thereof, then and in every such case the 
company will on the above terms and conditions pay the sum of five 
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hundred dollars for every annual premium paid. And it is further 
agreed by the within assured that in every case where the policy 
shall cease, or become or be null and void, all previous payments 
made thereon, and all profits, shall be forfeited to the said company.” 

Hall paid one half the first premium and gave his note for the 
other half. When the second premium became due, he paid one- 
half of that and gave a note for $349.40 which represented the first 
note and one half of the second premium. The following is a copy 
of the second note : 


$349.40 Inpranapouis, Inv. August 7th 1867. 
For value received I promise to pay to the Franklin Life Insur- 
ance Company, three hundred and forty-nine ;%,9; dollars, with in- 
terest at the rate of seven per cent per annum, which interest shall 
be paid annually or the policy be forfeited ; this note, being given 
for part of the premium on policy No. 93, is to remain a lien upon 
said policy until it becomes due by limitation, or by the death of Eli A. 
Hall, of Indianapolis, Indiana, when the note shall be deducted from 
‘the said policy, unless sooner paid ; the dividends on the policy are 
to be applied to the payment of the notes. 
(Signed) Ei A. Hatt.” 


Neither this note nor the interest upon it were paid, nor were any 
other premiums ever paid, in whole or in part, in cash or by note. 

The first dividend declared after the issuing of the policy was on 
January 28th 1867, and was for 50 per cent on policies issued in 1866. 
Hall’s share of this, according to the testimony of defendant’s officers, 
was $174.70. 

Dividends were declared each year thereafter until 1871 ; but 
there was no particular day in the year designated for the declaring 
of the dividends, nor were they declared upon any uniform plan. 
They seem to have been arbitrarily determined without reference to 
any intelligible rule and upon a plan, if plan it can be called, that 
the secretary of the company admits in his testimony to have been 
“ empirical.” 

For the years 1872, 1873, 1874 and 1875, no dividends were de- 
clared, although there seems to have been a surplus for all those 
years except the year 1875, upon which dividends might have been 
declared. In 1876 a gross dividend of $15,000 was ordered on what 
is styled by the witness for defendant “the contribution plan.” 
Dividends were declared in 1877 and 1878 on the same plan. 





470 Report of Decisions. [ June, 


Hall died in 1879. 

The defendant retained Hall’s note until his death, and it does not 
appear that there was ever any official action notifying him of the 
condition of his account with the company, nor of the intention of 
the defendant to insist upon a forfeiture of his policy. Indeed it 
does not appear that any forfeiture was ever actually declared by de- 
fendant’s board or any of its officers. 

It is not claimed by plaintiff that he is entitled to recover anything 
beyond the amount represented by the first and second pre- 
miums. On the other hand, it is not denied by defendant that Hall 
had a right to stop, after paying the first and second premiums, and 
claim whatever benefits he was entitled to by paying those. Nor is 
it claimed — indeed it cannot well be so claimed in this State 
since the decision in Northwestern M. L. I. Co. vs. Littel, 56 Ind., 
504 — that Hall was bound to pay the principal of his note, nor 
denied that if he had kept the interest paid up to his death he would 
have secured to the beneficiaries in the policy all the benefits that 
they would have been entitled to if he had paid the first and second 
premiums in full and in cash. 

The dispute between the parties is this : the defendant claims that 
by reason of Hall’s failure to pay interest on his note, all payments 
made by him were forfeited and the plaintiff is not entitled to recover 

* anything ; the plaintiff on the other hand claims that this would be 
inequitable and that he is entitled to recover $1,000 — the sum 
which he would have been entitled to recover if the first and second 
premiums had been paid in full — less the balance remaining of the 
amount due upon Hall’s note after crediting thereon the dividends 
to which he was entitled. 

The legal questions involved are of the highest importance, and I 
have given them as careful consideration as my time permitted. 

It is well settled that it is competent for parties to contract that an 
insurance policy shall be forfeited by non-payment of premiums ; 
New York L. I. Co. vs. Statham, 93 U. S. 24; Howell vs. Knicker- 
bocker L. I. Co., 44 N. Y., 276 ; Wheeler vs. Connecticut M. L. IL. 
Co., 82 Id. 543 ; Klien vs. N. Y. L. I Co. (S. C. of U. S.), Chic. Leg. 
News Nov. 26, 1881 ; or by non-payment of a note or notes given for 
such premiums. Roehner vs. Knickerbocker L. I. Co., 63 N. Y., 
160 ; Pitt vs Berkshire L. I. Co., 100 Mass., 500 ; Hudson vs. Knick- 
erbocker L. I. Co., 28 N. J., Eq. 167; or by non-payment of inter- 
est on such notes. Anderson vs. St. Louis M. L. I. Co. (U.S. C. C., 
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Brown D. J.), Cent. L. J., 354 ; Russum vs. St. Louis M. L. I. Co. 
(St Louis Ct. of App.), 3 Cent. L. J., 275. 

Such contracts are not only reasonable, but the enforcement of 
them is essential to the existence of companies organized upon the 
plan upon which the Franklin Life Insurance Company is based. 
Equity will not, therefore, relieve against the forfeitures created by 
them except upon grounds upon which it will relieve against other 
forfeitures. I have not overlooked the Kentucky cases of St. Louis 
M. L. Ins. Co. vs. Grigsby, 10 Bush., 310 ; Montgomery vs. Phoenix 
M. L. Ins. Co., 6 Rep., 361. The weight of authority is very decided- 
ly against the two decisions last cited. 

Nevertheless it must be conceded that in respect to insurance pol- 
icies, as well as in respect to every other class of contracts, equity 
does not favor forfeitures and will not extend them beyond the strict 
letter of the contract, nor will it permit them when, under the cir- 
cumstances of the particular case, it would be inequitable so to do. 
Insurance Co. vs. Eggleston, 96 U. S., 234; Union Central L. Ins. 
Co. vs. Pittker, 33 Oh. St., 459, S.C., 31 Am. Rep., 555 ; Girard Life 
Ins. Co. vs. M. L. Ins. Co., (Sup. Ct. of Penn.,) 10 Ins. L. J., 257; 
Seamans vs. Northwestern M. L. Ins. Co. (U. S. C. C., McCrary, J.), 
22 Alb. L. J., 339, abstract ; Pendleton vs. Knickerbocker L. Ins. 
Co. (U.S. C. C., Hammond, D. J.), 23 Alb. L. J., 174. 

If a case can be found where a court of equity is justified in seiz- 
ing hold of any circumstance, however slight, to relieve against a 
forfeiture, I am of opinion that this is one. I do not say, and, con- 
sidering the high character of the gentlemen who have the manage; 
ment of the affairs of defendant, do not wish to be understood as in- 
timating that the policy and note under consideration were pur- 
posely framed so as to entrap the policy-holder. But it is very clear 
that even an intelligent man might, and probably would, be easily 
misled by them. Nothing on the face of the policy itself indicates 
that it is forfeitable by reason of the non-payment of the note given 
for premiums, and it would not be, but for the provision inserted in 
the note itself. N. W. M. L. Ins. Co. vs. Littel, supra ; McAllister 
vs. New England M. L. Ins. Co., 101 Mass., 558, 8. C., 3 Am. Rep., 
404. 

The note itself, taken by itself, is well calculated to convey to the 
mind of a layman that, while the non-payment of it may forfeit any 
future benefits from the policy, it will not deprive the holder of what 
benefits he may have already earned. 

Note the language : “ This note being given for part of the pre- 
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mium on policy No. 93, is to remain alien upon said policy until 
it becomes due by limitation or by the death of Kli A. Hall, of 
Indianapolis, when the note shall be deducted from the said policy, 
unless sooner paid. The dividends on the policy are to be applied 
to the payment of the notes.” 

Indeed, it is only by construing the policy and note together, and 
then by an acute legal mind, that the forfeiture which lurks in the 
combination can be discovered. 

I am of opinion that the forfeiture can be relieved against in this 
case without straining the authorities. 

It may be important before proceeding farther, to determine 
whether or not the condition for prompt payment, contained in the 
note, is a condition precedent or a condition subsequent. If it be a 
condition subsequent, then there are authorities holding that, in or- 
der to a valid forfeiture, the company must so declare it by some af- 
firmative act ; that it must do so promptly and must so notify the 
insured. Mutual Benetit L. Ins. Co. vs. French, 2 Cinn. Sup. Ct 
Rep., 321, (abstracted in May Ins., § 342), 8. C., on appeal, 30 Oh 
St., 240, 8. C., 27 Am. Rep., 443. See also Pendleton vs. Knicker- 
bocker L. Ins. Co., (U.S. C. C., Hammond, D. J.), 24 Alb. L. J., 174 

But whether it be regarded as a condition precedent or subsequent, 
it is well settled that it is one which, being for the benefit of the in- 
surance company, the latter may waive or insist upon, at its option. 

As tending to show that the defendant did waive its right to in- 
sist upon a forfeiture it should be noted that, so far as appears by 
the evidence, no forfeiture was ever in fact declared by any of its 
officers, either upon its records, or in any other way. And it should 
also be noted that it retained Hall’s note until his death without any 
offer to surrender it to him or notice to him that he was no longer 
held for it. In this connection see McAllister vs. New England M. 
L. Ins. Co., 101 Mass., 558, 8. C., 3 Am. Rep., 404. 

It is not necesary, however, that I should base my judgment upon 
any of the grounds heretofore suggested. It may, I think, be safely 
based upon the proposition that the defendant cannot now be heard 
to insist upon a forfeiture because the relations between it and 
Hall were such as to render it inequitable to set up such a defense 
without previous notice to him of the state of the account between 
them. 

It may be conceded that where by express agreement, or by nec- 
essary implication, the prompt payment of a premium note is made 
a conditien precedent to the continuance of the policy, it is not nec- 
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essary for the company in case of non-payment, to notify the in- 
sured of its election to treat the policy as forfeited, nor to demand 
payment, nor to notify him of the amount due, or when it will be- 
come due. May Ins., § 341 ; Roehner vs. Knickerbocker L. Ins. Co. 
63 N. Y., 160 ; Douglas vs. Knickerbocker L. Ins. Co., 83 Id., 492. 

In cases such as those last cited, there was no necessity of notice 
to the policy-holder, because the facts out of which grew the right of 
forfeiture were known equally as well to him as to the company. 

The rule as to notice seems to be otherwise as shown by the au- 
thorities before cited, where payment isa condition subsequent and not 
a condition precedent. But whether payment bea condition precedent 
or a condition subsequent,the company must give such notice to the in- 
sured as will be sufficient, at least, to put him upon his guard when it 
would virtually operate as a fraud upon him not to give such notice. 
Meyer vs. Knickerbocker L. Ins. Co.,73 N.Y., 516; Ins. Co. vs. Eggles- 
ton, supra; Union Central L. Ins. Co. vs. Pitiker, supra; Pendleton 
vs. Knickerbocker L. Ins. Co., supra. When, therefore, from the 
course of dealing or the state of their mutual accounts, the amount 
due to the company from the insured is known to the former, but 
not to the latter, the plainest dictates of justice forbid that the com- 
pany should insist upon a forfeiture by reason of the non-payment 
of such amount without previous notice to the insured of amount 
due from him. Let us apply this reasoning to the case at bar. By 
the terms of the note itself the dividends were to be credited on 
the note. So long as they were sufficient to pay the interest it was 
the duty of defendant so to apply them. It had no right to apply 
upon the principal, because the principal did not become due under 
the decision in the case of N. W. M. L. Ins. Co, vs. Littel, supra, un- 
til Hall’s death. And so long as the dividends were sufficient to pay 
the interest Hall owed the defendant nothing, and was not bound to 
pay anything, and the company could not declare his policy forfeited 
for non-payment. Girard L. Ins. Co. vs. Mutual L. Ins. Co., supra ; 
Hull vs. Northwestern M. L. Ins. Co., 39 Wisc., 397, S. C., 3 Central 
L. J., 770. 

Now, the very first dividend declared was, of itself, sufficient to pay 
the interest on Hall’s note for several years, and, if he was entitled 
to have that and also the subsequent dividends credited upon the in- 
terest of his note, they were sufficient to have kept the interest paid 
up to his death. The company did not have any regular day in the 
year on which to declare dividends. Hall did not know when it was 
going to declare dividends, nor how they were to be calculated, nor 
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how much they would be ; for several years no dividends were de- 
clared at all, although there was a surplus upon which dividends 
might have been declared. Even now the officers of the defendant 
in their testimony upon the trial virtually admit that there is nothing 
on the books of the company indicating the amount of credits to 
which Hall was entitled after the first dividend, and that the amount 
can only be approximated. But the company’s officers knew all 
these facts, and knew better than anyone else when the interest on 
Hall’s note would exhaust his dividends ; and yet during all this 
time it retained his note without any notice to him that there was 
anything due from him, or that a forfeiture would be claimed. To 
permit a forfeiture to be now set up after defendant has had the use 
for over fourteen years of the $349.40 cash paid by Hall, exclusive 
of the dividends to which that sum entitled him, would be gross in- 
justice, which I do not think the authorities warrant. The case of 
Girard L. Ins. Co. vs. Mutual L. Ins. Co., supra, is strongly against 
any such interpretation of the rights of the parties. 

Tam in much doubt as to the amount of the finding to which 
plaintiff is entitled, on account of the meagreness of the evidence as 
to how the dividends to which Hall was entitled should be computed 
and the amount of them. The plaintiff, however, professes to be 
willing to take a judgment for $581. Upon any reasonable and 
just method of computation the plaintiff is entitled to recover that 
much, if entitled to recover anything at all. The finding will be for 
that amount. 
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ACCIDENTAL DEATH BY DROWNING. 


Hamilton County, Ohio, District Court.—Error to the Court of 
Common Pleas. 


KNICKERBOCKER CASUALTY INS. CO., Plaintiff in Error, 
US. 
NATHAN E. JORDAN, Apminisrrator, Defendant in Ervor.* 


Death by drowning while bathing is an accident within the meaning of an 
accident policy. 

Where the administrator in another State had joined with the administrator 
at home in the suit, and the former was afterwards dimissed with the con- 
sent of the heirs, it was not error. 


C. D. Rosertson, for Plaintiff in Error. 
Jorpan, Jorpan & Wits, for Defendant in Error. 


JounsToN, J. 

The case was submitted to the court, the intervention of a jury 
having been waived. The action there was by the administrator to 
recover the sum of $3,500, for the death of kis intestate, alleged to 
have occurred by accidental drowning on August 23, 1879, in the 
Ohio River, near Aurora, Ind. The averments in the petition were 
in the usual form,-alleging the decease, that the death was accidental 
and that the policy was in full force at the time his death oecurred, 
and as praying for a judgment against the insurance company for 
the sum of $3,500, and setting out also the substantial parts of the 
policy, or ticket, as it is sometimes called. The defenses to the 
petition of plaintiff were various, I may say, fourfold. The first 
defense was that the condition of the policy was broken by an 
assignment of the policy during the life-time of the assured; secondly, 
that the nature, cause and manner of death of the deceased were not 


* Decision rendered February 13, 1882. 
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within the provisions of the policy, and that death was not caused by 
injury effected through “outward force and accidental means ;” 
thirdly, that the death of deceased was caused wholly or in part by 
physical disease or infirmity, and that the nature and cause of death 
were incapable of positive proof. Finally, another defense was set 
up by way of supplemental answer, that since the commencement of 
the action, it originally having been commenced by two administra- 
tors of deceased, by Jordan, appointed administrator in this county, 
and by one Worley, who was appointed administrator in Indiana,— 
against the consent of the company the suit was discontinued here 
as to the Indiana administrator, and it is claimed that the action hay- 
ing been commenced jointly, it should have proceeded that way. A 
reply was filed to these various defenses denying the facts set up 
therein. 

There was a judgment, finding that the death of the assured was 
within the terms of the policy, holding the company responsible on 
account of his death by accident, to the personal representative of the 
deceased, Jordan, for the sum of $3,500 and interest, and judgment 
was entered accordingly. There was a motion for a new trial filed, 
the ground for a new trial chiefly relied on being that the judgment 
of the court below was contrary to law. This motion was overruled 
and exception taken. 

This case is not without its peculiarities. It seems that the de- 
ceased, F’. W. Cheek, was a person of about thirty-five years of age. 
He was born near the place where he came to his death by drown- 
ing, at least the evidence discloses that during the most of his life 
he lived near Aurora, Indiana. The evidence further discloses the 
fact, that he made Cincinnati his home prior to the time of his death. 
For a number of years he took tolls at the avenue gate near Cum- 
minsville. He was unmarried. There is some evidence that he 
frequently visited Aurora, having many relatives there and having 
been in business there. The evidence was that his sole surviving 
heirs were his two sisters, Mrs. Curtis and Mrs. Hill, the latter resid- 
ing at the time of his decease in Missouri. While he was not tall of 
stature, he was robust and stout of body, and the weight of evidence 
is that he was a healthy young man. About the time that he was 
contemplating a visit to his sister in Missouri, he became possessed 
of a premonition of approaching casuality and danger, as he states in 
a letter, which I will read. Upon the day that he wrote this Jetter to 
his sister, laboring under this premonition, he obtained this accident 
policy upon his life, and an insurance in two other companies not in- 
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volved in this avtion, all Eastern corporations. It is unnecessary to 
read the whole letter This policy was applied for and actually issued 
on August 19th, 1879, and to commence on 23d, 1879, and to con- 
tinue in force for ten days, and was an insurance against injuries that 
might occur to him from external force and violence, rendering him 
incapable of pursuing his business or resulting in his death. After 
obtaining the risk, on the same day, he writes to his sister, Mrs. Hill: 


“ Dear Sister :—As I expect to see you in a few days from now, I 
will only write you a few lines. * * * I will go down to Aurora in 
the morning, remaining there a few days and then start for Missouri. 
* * * Some claim that a premonition of death is but an idle fancy, 
Let that be as it may. Each one is entitled to his own opinion. If 
I meet you in safety it may be only a notion with me, but you need 
not say anything about it. But, owing to an incident in the recent 
past, I thought I would take out an insurance on my life. * * * 

(Signed,) F. W. Cueex, 
375 West Third St., Cin., O.” 


On the 23d day of August, the day this risk was to take effect, he 
with an acquaintance named Byron, went down to the usual place of 
bathing in front of the town of Aurora, and stripping, went into the 
water. They first bathed themselves partially so as not to suffer a chill 
other or ill effects, probably, from going into the water suddenly. The 
testimony is that this young man was an expert swimmer, and that 
both he and Byron after swimming about for some time, Byron heard 
the deceased call for help ; that upon looking for him he saw him 
with his face towards the shore, using only his right hand or arm. 
He then disappeared under the water. In a moment he appeared 
and shouted for help again and to throw a plank’to him. His com- 
rade started for him, but before he reached him he sank and was 
drowned. His body was recovered next day. Different persons 
testify, that when found, his arms and limbs were drawn up against his 
chest, as though he had died from cramps. His relative, Mr. Worley 
was appointed administrator. Shortly after his death his sister, Mrs. 
Hill, wrote to Mr. Worley, inclosing this policy, insuring him against 
accidental injury or death. That administrator came here, and upon 
the advice of counsel, Jordan was appointed administrator in Ohio, 
the young man having resided here and the policy having been taken 
out here. 

It is claimed that this policy specially exempted the company from 
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liability either for accident, or death occurring through other than 
outward force and accidental means, that the company was not liable 
for either injury or death from natural disease or causes. 

Among other conditions of the policy are these : The Knicker- 
bocker Insurance Company assures the party against injury received 
through outward force and accidental means or in case of death 
through injury received as aforesaid. * * * The insurance shall 
not extend to injuries received from exposure to dubious and un- 
necessary danger and peril, or while violating the rules of any com- 
pany or corporation, or while taking a part in any gymnastic sports. 
* * * 

We observe from the terms of this policy that it nowhere specially 
stipulates that it will not be responsible for an accident or from death 
ensuing from an accident by drowning, and it occurs to the court 
that if it had been the intention of this insurance company, which was 
incorporated and chartered on the sea-board where persons are accus- 
tomed to bathe and where deaths by drowning are most frequent, to 
except insurance against death by drowning while bathing it certainly 
would have had a stipulation of that kind in the policy. It contains 
almost every other possible exception. There has been no direct 
adjudication in this State upon a question of this kind, and but few 
in the United States. Perhaps the oldest report of a case of this kind 
is to be found in 6th Huristone & Norman, 838, Trew vs. Railway 
Passengers’ Association Company. That case has since generally 
been followed and approved in England. There is a case to be 
found in the January, 1881, number of the Law Reporter, Winspear 
vs. Accident Ins. Co., 42, and a case in the August number, 1881, of 
the same authority, case of Lawrence vs. Accidental Ins. Co., 216, 
both cases well considered, and are authorities that fully sustain the 
judgment of the Common Pleas in the case at the bar. The Trew 
avd Winspear cases are both of them cases of drowning. The Law- 
rence case was death from being run over by a train of cars. 

In the Trew case, Cockburn, C. J., announcing the opinion said : 
“Tf the jury found that he died in the water, they might readily pre- 
sume that he died from drowning. It is true that death occurs in 
the water in some instances from natural causes as apoplexy or cramp 
in the heart, but such cases‘are rare and only a small proportion to 
the number of deaths which take place from the action of the water. 
We think it ought to be submitted to the jury to say whether the de- 
ceased died from the action of the water or natural causes. If 
they are of the opinion that he died from the action of the water 
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causing asphyxia, that is death from external violence within the 
meaning of this policy—whether he had swam to a distance and had 
not strength enough to regain the shore, or on going into the water 
got out of his depth.” 

In the Winspear case, the insured while riding across a shallow 
stream was seized with an epileptic fit, fell into the stream and was 
drowned. Asin the Trew case, the court, (Lord Coleridge, C. J.), 
held that the company was liable, having insured the party “ against 
any personal injury caused by accidental, external and visible 
means” and his death not having been caused by “injury arising 
from natural disease, or weakness, or exhaustion consequent upon 
disease,” against which the company did not insure. 

The Lawrence case was where the party insured, standing upon 
the platform at the railroad station, expecting to go upon the train, 
was seized with a fit and fell forward upon the track and the engine 
and train ran over him. The court held that the proximate cause of 
the death was the engine and train—not the fit. 

In all these cases in which the principle is fairly considered, the im- 
mediate cause of the death is sought for, in determining whether the 
death or injury ensued from natural disease or accidental and ex- 
ternal force or violence. A person afflicted with epilepsy may, and 
they do, fall frequently in a spasm but soon recover and apparently 
suffer no evil effects therefrom, butif by chance he is seized and falls 
from his horse or wagon into the water, and taking water into the 
lungs through breathing, suffocation or asphyxia is produced and 
death follows therefrom, very properly we think the action of the 
water in cutting off or stopping respiration is an external force, and 
is the immediate cause of death, and not the spasm. 

Now, whether Cheek was seized with a fit or cramp in the arms or 
limbs or both does not clearly appear. In the light of these English 
cases it would make no difference, the immediate cause of death be- 
ing drowning. The evidence in this case does not show that he 
came to his death other than by drowning. From the testimony it 
clearly appears that he was a healthy person ; that he was an expert 
swimmer ; that he had bathed there before ; that unexpectedly he 
became disabled and was unable to swim, for he cried for help, 
turned toward the shore and called for a plank to be shoved out to 
him, and not securing assistance he sank out of sight and was found 
dead the next day beneath the water. The court below found as a 
fact from the evidence that his death was caused by accidental 
drowning, and we think correctly. When a person is found 
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drowned, the presumption is that it was accidental. This is to say 
the presumption is against voluntary drowning or suicide, 47 New 
York, 52. To the same effect is the case of Reynolds ex’r, vs. Ac- 
cidental Ins. Co., 22 LawReporter (Times), 820, and the only Amer- 
ican cases bearing upon the question are to be found in 47 New York 
Court of Appeals, 52 and 24 Wisconsin, 28. It is claimed that the 
action should have been dismissed below upon the ground that the 
claim had been assigned by Cheek to Mrs. Hill, and that the policy 
by its terms, became forfeited. Also that one of the administrators, 
having been dismissed from the action, the remaining administrator, 
Jordan, could not maintain the action alone. As to the assignment 
of the policy, it does not, either in law or fact, appear to have been 
assigned. A form seems to have been drawn up on the back of the 
ticket, but it was not signed by Cheek or any one for him. It was 
not signed at all. The right of recovery passed, by the terms of the 
policy, therefore to his administrator. As to the dismissal of Wor- 
ley, the administrator appointed in Indiana, the action was com- 
menced by Jordan, the administrator appointed in this State, jointly 
with the administrator appointed in Indiana. Afterwards, upon the 
written consent of the sole heirs of the deceased, that he might be 
so dismissed and that the action might proceed in the name of Jor- 
dan alone, the court so ordered, and in this we can see no error to 
the prejudice of the company. It can never be subjected to the 
danger of a double recovery, as the sole heirs of Cheek consented 
that Jordan, administrator, might prosecute the action alone. In 
fact the Indiana administrator was, in our opinion, an unnecessary 
party in the first instance. 

Objection is also made that one of the heirs sold her interest in 
the policy after suit. We see no error in refusing to dismiss upon 
this account. She had a vested interest in the sum recoverable on 
account of her brother’s death, and it was assignable ; and further- 
more, the action was not being prosecuted by her, but by the admin- 
istrator. Upon the whole record the judgment below was correct 
and will be affirmed. 





